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FOREWORD 


Secretariat, Bombay, 
6 th July 1953 . 

The Industrial Law Digest is a supplement to the earlier 
digest of the decisions of the Labour Appellate Tribunal. Besides 
continuing the digest of Labour Appellate Tribunal, it also con¬ 
tains the decisions of the High Courts, the Federal Court and the 
Supreme Court of India. The decisions relate to a variety of sub¬ 
jects on industrial legislation. This is one more addition to several 
case law publications on labour laws and I hope it would be use¬ 
ful to the Judges, employers, employees and trade unionists. 

Shantilal H. Shah, 
Minister for 

Labour and Public Health 



PREFACE 


\Vc are glad that we have been in a position to present this Digest to 
the public within the shortest possible time. This Digest would be found use¬ 
ful as a supplement to the Digest entitled ''Digest of Decisions of the Honour¬ 
able Labour Appellate lYibunaJ of India’' by N. K. Kharc and N. N. Akru- 
vvala, published by the Indian Legal Publication, Khadia Chowky, Ahmeda- 
bad. The present Digest has been entitled differently as it contains the digest 
of decisions of the Federal Court, Supreme Court and other High Courts in 
India pertaining to Industrial Law; and we have gone as far back as 1947, 
the year which marked the beginning of the Compulsory Arbitration S3^steTn 
for setting industrial disputes in this Country. 

Part 1 of this Digest contains exhaustive summaries of the decisions 
of the Honourable l.ahour Appellate Tribunal of India from the ist Januar\^ 
1952 (some decisions even of earlier dates which became available later have 
been included) to 23rd April 1953. The decisions which could not be traced 
in any of the publications to the date of publication of this Digest have been 
marked as Unreported", but copies thereof will be available from the office 
of the Tribunal on application. 

Part II contains the summaries of decisions of the Federal Court, 
Supreme C'oiirt and High Courts in India on different subjects. 

Tabh’s of cases and subject-index will facilitate reference. 

W(‘ are deeply indebted to Honourable Shri Shantilal H. Shah, Minis¬ 
ter for Labour and Public Health, Government of Bombay", for kindly going 
through this work and contributing the Foreword to it. 

We would like to make it clear in this Preface that though both of us 
bf'long to the Industrial Court, Bombay, this Digest has not been published 
under the authority either of t^e said Court or any other Government autho¬ 
rity. We would like to express our sense of gratitude to Mr. Justice K. C. 
Sen, President of the said Court as well as the other Members and Adjudi¬ 
cators, under whose guidance wc came to take interest in the study of the 
case law on labour problems. Our thanks are due to Mr. D. G. Gupte of the 
Labour Appellate Tribunal and Mr. M. G. Ganpule whose co-operation was 
immense in our task. 


P»ombay, ist August 1953, 


N. K. Khare 
L. B. Bhide 
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PART I 


Consisting ol the Decisions ot the Honourable 
Labour Appellate Tribunal of India. 




ACTS 


BOMBAY INDUSTRIAL RELATIONS ACT, 1946. 

Section 42 (1)-Whether notice in the prescribed form necessary for 

experimenting efficiency system. 

The Labour Appellate Tribunal relying upon the Full Bench decision 
of the Bombay Industrial Court* held that the omission of the words '‘intro¬ 
duction of" from item 4 of Schedule II to the Bombay Industrial Relations. 
Act makes no difference to the meaning, observing, "Those words were ap¬ 
parently surplusage and were omitted by the legislature. The ‘introduction 
of a system' or ‘the system itself means the same thing for the purpose of 
Schedule II and we hold that the experiment of this character did not amount 
to any scheme of rationalisation or other efficiency system of work: and if wc 
may repeat the notice itself has clearly indicated that the stage for the intro¬ 
duction of the new system would come at a later date after the notice of 
change had been given." 

Raja Bahadur Motilal Poona Mills Ltd, v. Mill Mazdoor Sabha : Decision dated 
4-9-1952 in Appeal {Bom.) No. 293 of 1951: Bombay Government Gazette, 
Part LL dated 25-9-1952, p. 3072. 

Section 44-Powers of Registrar, Bombay Industrial Relations Act, 

under- 

See "Retrenchment - whether order for - of a ?)ariicular sex amounts 

to discrimination and, therefore, against the Constitution." 

Sectiion 44 (2)-Whether the Registrar should every time hold enquiry 

while registering agreements under the Act. 

It was held that there was no obligation on the Registrar to hold an 
inquiry eveiy time that an agreement is presented to him for registratirm, and 
that he would be entitled to hold an enquiry if on the materials before him 
such an enquiry is called for* 

Ahmedavad New Cotton Mills Company Ltd, v. Certain workmen: Decision 
dated 25-11-1952 in Appeal {Bom.) No. 71 of 1952: I.L.L.J. 1953, p. 55. 

Section 53-Whether Joint Committee under-can decide matters re-- 

lating to Standing Orders. 

It was argued that the agreement reached at the Joint Committee relat¬ 
ing to discharge of certain workers was illegal inasmuch as the resolution dealt 
with a matter involving one of the standing orders and therefore beyond the 
powers of the joint committee. The Labour Appellate Tribunal held that 
the language of sub-section (i) of section 51 of the Act was clear; a joint 
committee might move a proposal regarding any change other than a change 

* ChHiiijin lifichjind & Anr. v. Mnnekehowk & Ahmodabad Mfg. Co. Ltd. Labour 
Gazette February 1941, p. 429. [The decision was not by a Full Bench of the Indus^ 
trial Courtf hut by Mr. Rajadhyakshaf Member.] 
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in any standing order and that in the case before it there .was no attempt 
made by the resolution to change any standing order. 

Akmedahad New Cotton Mills Company Ltd., v. Certain workmen'. Decision 
dated 25-11-1952 in .Appeal [Bom.) No. 71 of 1952: / L.L.J. 195.3, p. 55 

COAL MINES PROVIDENT FUND AND BONUS SCHEMES ACT. 

Whether a decision given by a tribunal under-is appealable to the Labour 

Appellate Tribunal. 

See “Appeal-competence of-against an order under the Coal Mines 

Bonus Schemes Act.” 

FACTORIES ACT, 1948, 

Whether existing privileges can be curtailed due to the operation of_ 

See “Privileges-^whether-obtained by Agreement or Award can be 

curtailed by a Statute like the Factories Act." 

Wages for Sunday under U.P. Government Order. 

The management had sent some of the workers on compulsory leave 
from 1-4-1950 and that leave expired on 31-5-1950 in the case of one batch 
and on 15-6-1950 in the case of the other. During the first week of this com¬ 
pulsory leave 2-4-1950 was a Sunday and the workers had worked for more 
than 3 days in the previous week which entitled them, according to Govern¬ 
ment orders, for full wages on Sunday. The Labour Appellate Tribunal held 
that once the compulsory leave was started, the workers could only get half 
the wages to which they were entitled, observing, “The 2nd April 1950 (Sun¬ 
day) having fallen within the ambit of compulsory leave for which time only 
half the wages are paid, there could be no question of pa5mient of full wages.’’ 

L. H. Sugar Factories and Oil Mills Ltd. v. the Workers Union'. Decision 
dated 19 6-1952 tn Appeals Cal. 275 ^ 289 of 1951: Unkeported. 

Section 52-interpretation of- 

It was argued that under the provisions of section 52 of the Factories 
Act it must be presumed that the weekly rest is given in advance. The 
Labour Appellate Tribunal rejected the argument and held that it was of the 
opinion that it was intended to lay down that ordinarily Sunday shall be a 
holiday or if Sunday is not availed of, the employee will have a holiday on 
one of the 3 days immediately before or after the said day, but it could not 
mean fhat (.he rest would be given in advance. The question of rest would 
come in only after the workman has worked for the whole week. 

L. H. Sugar Factories Mazdoor Union, Philihhit v. H. Sugar Factories and 
Oil Mills Ltd. : Decision dated 22-8-1952 in Appeal Cal. 417 of 1951: 1953 
L.A.C., p. jx. 

Workman-^whether hospital staff attached to a factory comes within the 

scope of- 

was held that the hospital staff attached to a factory is governed 
by the definition of workman under the Factories Act. 

L. H. Sugar Factory 6- Oil Mills Ltd., Philibhit v. Mazdoor Union: Decision 
dated 19-6-1952 in Appeals Cal. 273 & 274 of 1951: 77 L. L. J. 1952, p. 591. 



FACTORIES ACT, I948 

Whether members of the Watch and Ward staff are workmen under- 

See ''Workman-whether Watch and Ward Staff is covered by the defini¬ 
tion of-under the Factories Act.*’ 

INDUSTRIAL DISPUTES ACT, 1947. 

Section 2 (j)- Industry - whether Hospital is an- 

]1 vva.; tlial {lu* hoapita.1 was not a o.ori iiiakinp but a charit¬ 

able institution and therefore could not be regarded as an ‘industry' within 
the meaning of the Industrial Disputes Act. The Labour Appellate Tribunal 
after referring to the definition of 'industry' in the Act, and after referring 
to a decision of the Calcutta High Court observed. “To determine the ques¬ 
tion whether the employer’s concern is to be regarded as ‘business' the pri¬ 
mary and main function is to be considered and not what is only subordinate 
and auxiliary. . . At the* most only persons engaged in the man’ifacture and 
sale of the medicines and hair oil can be regarded as employed in ‘an indus¬ 
try' and not those who have been engaged to perform duties in the hospital. 
Thus the whole staff of the hospital cannot be considered to be employed in 
business." 

According to its ordinary acceptance, business means a persuit or occu¬ 
pation demanding time and follcjwed with a view to earn livelihood. It invol¬ 
ves commercial transactions and engagements and trade means the act of buy¬ 
ing, selling, barter, etc. The idea of earning profits or making gains is the 
essence of both. This hospital cannot, therefore, be included in the words 
‘business or trade’," 

After reviewing the Australian decisions in the matter of interpretation 
(»f the word ‘undertaking' as also the rules of construction, the Labour Appel¬ 
late Tribunal observed. "The historical background and the ‘central idea' arc 
important and cannot be overlooked in the construction of statutes and so the 
word ‘undertaking' used in the definition of our Act cannot, in our opinion, 
be limited to profit—making enterprises only. We, accordingly, hold that the 
dispute which the West Bengal Government had rcfern*d is an ‘industrial dis¬ 
pute' and consequently the tribunal had jurisdiction to entertain and to adjudi¬ 
cate upon it." 

Sri Vishuddhananda Sarasi2)ati Marwari Hospital v. TheAr workmen : Deci¬ 
sion dated 4-7-1952 in Appeals Cal. Nos. 19 and 38 of 1952: II L.L.J. 1932, 

327. 

Section 2 (I) "Lockout"-scope of the definition of- 

It was held that in view of the provisions of different sections of the 
Act, c.g., sections 22. 23 and 33, the phrase "refusal by an employer to con¬ 
tinue to employ" must be given a restricted meaning ..." In our opinion, 
the very lu'^e of the word ‘lockout' necessarilv implies that the act of the 
employer is prompted by reason of a dispute with his workmen. In this view 
of the matter the last sentence in the definition of lockout as given in the 
Trade Disputes Act mav have been dropped in the Act for the reason that 
it was a surplusage and for the purpose of placing tlie definition of lockout and 
strike lextually on the same terms. The omission by the legislature of the 
last sentence of the definition given in the Trade Disputes Act, was no doubt 
deliberate but it would be wronp to say that the omission was made with the 
purpose attributed in the awards which we have noticed." {viz., iqjo. 
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1 L.L.J. 696 at 701, Calcutta Gazette dt. loth March 1949. 1950—2 L.L.J. 
337. etc., & 1949—I L.L.J. 382 & 1950—2 L.L.J. 1136), 

Presidency Jute Mills Co. Ltd., v. Presidency Jute Mills Co. Employees^ 
Union : Decision dated 2-1-1952 in Appeal Cal. 93 of 1950: I L.L.J. 1952, 
p. 796; also 1952 L.A.C.. p. 62. 

Section 2 (k) and 2 (s)-scope of the expression “any person” and 

definition of “workman.” 

It was held that the words “any person” mean and include all those 
persons who on being employed or re-employed or reinstated would come 
under the category of “workman” as defined in section 2(s) of the Industrial 
Disputes Act, 1947. The Tribunal observed, “In this sense, the words *any 
person’ would be co-extensive with ‘workman’ as in section 2(s). Any officer 
or member of the managerial staff cannot answer the description of ‘workman’ 
either on emplo3mient or on re-employment or on reinstatement and cannot, 
therefore, come within the expression ‘any person’ and no industrial dispute 
can be raised in respect of them. I think that the interpretation that I have 
given fits in with the scheme and purpose of the Act.” 

(The decision was delivered by the Chairman of the Tribunal, other 
Members agreeing with the conclusions of the Chairman.) 

Cases referred to: (i) Western India Automboile Association v. the Indus¬ 
trial Tribunal, Bombay and Ors. 1949 —I L.L.J. 245, (2) Birla Bros. Ltd. v. 
Modak and others: I.L.R. (1948) 2 Cal. 209, (3) East India Industries 
(Madras) Ltd. v. Their workmen 1952 —I L.L.J. 122 and (4) State of Bombay 
v. D. K. Patkar & Ors. 1952—/ L.L.J. 23, (5) 1951 —I L.L.J. 145. 

The United Commercial Bank Ltd. v. Sri Kedarnath Gupta: Decision dated 
17-4-1952 in Appeals Cal. 24. 25, 42, 52, 72, 81, 122 and 366 of 1951: 

I L.L.J., 1952, p. 782, also 1952 L.A.C., p. 198. F.B. 

Section 10-whether it is necessary to make an application in the pres¬ 

cribed from (prescribed under the West Bengal Rules under the Act) by both 
the parties- 

It was held that only in cases where one party applies, a reference 
under section 10(2) can only be made if the other party consents to abide by 
the decision of the I^oard or Court, but that no application is necessary in a 
specified form where* the appropriate government is required to make a refe¬ 
rence under section to(i) of the Act and, therefore, the reference could not 
be challenged on that account. 

Karamchand Thapper & Bros. Ltd. v. Their clerical employees: Decision 
dated 12-9-1952 in Appeals Cal. 43 and 45 of 1952: 1952-53 Indian Factories 
Journal (Reports) Vol. IV, p. 365. 

Section 10-Powers of appropriate Government. 

See “Appropriate Government-Powers of-under the Industrial 

Disputes Act.” 

Whether a reference under section 10 is bad if the heads of disputes are not 
specified. 

Relying upon the decision of the Madras High Court in Rajus Cafe, 
Coimbatore v. Industrial Tribunal, Coimbatore" * it was argued that as the 

1951~..1.T..I..J., p. 219. ~ ^ 
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dispute between the company and the workmen had not been set out in the 
order of reference, the reference must be regarded as bad. The Labour 
Appellate Tribunal disagreed with the decision in Raju*s Cafe case and pre¬ 
ferred to follow the Federal Court's decision in the Indian Paper Pulp Co. 
Ltd. V. The Indiafi Paper Pulp Workers" Union* and held that section 10 of 
Act XIV of 1947 does not require that the particular dispute should be men¬ 
tioned in the order but it is sufficient if the exisfence of a dispute and the 
fact that the dispute is referred to a tribunal are clear from the Order. 

Karamchand Thapper & Bros. Ltd. v. Their clerical employees: Decision 
dated 12-9-1952 in Appeals Cal. 43 & 45 oi 1952: 1952-53 Indian Factories 
Journal (Reports) Vol. IV^ p. 365. 

Section 10 (1)-Whether the appropriate Government can refer an indus¬ 
trial dispute to a tribunal after the concern is closed- 

See ''Industrial Dispute-Existence of-when a concern is closed,” 

Section 10 (1) (c)-interpretation of- 

Before section lo of the Act was amended a ‘dispute' and 'matters 
connected with or relevant to, the dispute’ were kept entirely separate, with 
the consequence that (lovernment could not refer a “matter connected with, 
or relevant to, the dispute" to a tribunal nor could a tribunal adjudicate 
upon such a matter in proceedings for adjudication of the ‘'dispute" referred 
to it, although it could adjudicate upon a “question relating to the dispute". 
The effect of the amendment of section io(t)(c) is to enlarge th(‘ function of 
tribunals, by including in the reference “matters connected with, or relevant 
to, the dispute", and sub-section (4) which has been introduced is in the nature 
of a corollary, that if the appropriate Government has so done, the tribunal 
must confine itself to the “points of dispute" referred to it. It thus appears 
that the subject denominated as “matters connected with, or relevant to the 
dispute" is different from “any question relating to the dispute" occurring 
in the definition of “award" in clause (b) of section 2 of the Act, and as 
such it was held that the phrase “question relating thereto" had not been 
deleted by the new amendment by necessary implication. 

Punjab National Bank Limited v. Their workmen: Decision dated 7-1-1952, 
in Appeal Cal. 367 of 1951: I L.L.J. 1952, />. 791. 

Whether the power of Government is restricted to refer only such demends 
as were presented before the Conciliator- 

See ''Adjudication-Reference for-whether should include only 

such matters in dispute as were dealt with in the conciliation proceedings.** 

Section 10 (2)-scope of- 

The Labour Appellate Tribunal held as follows: “Section 10, sub¬ 
section 2 of the Industrial Disputes Act empowers the appropriate Govern¬ 
ment by order in writing to refer the 'dispute' to a tribunal for adjudication 
and the function of the Tribunal is to adjudicate on the 'dispute' and to make 
its award. The word 'award' has been defined in the Act to be 'an interim 
or final determination by an Industrial Tribunal of any dispute or any ques¬ 
tion relating thereto". It would, therefore, follow that the function of a 
Tribunal to which a dispute has been referred for adjudication is not limited 

* 1949 —I.L.L.J.. p. 258 . 
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to the adjudication of the 'dispute' but it can also make a decision and give 
directions on any question relating to the dispute." 

The Associated Cement Companies of Bihar v. the Khulari Cement Workers* 
Union: Decision, dated 3-7-1952 in Appeals Cal, 286 and 326 of 1951: // 
L,LJ, 1952, p. 484. 

Section 10 (4) -matters incidental-tribunars power to give award 

on- 

The issue referred for adjudication was as regards rules regarding per¬ 
manency. The tribunal below while framing such rules also fixed the strength 
of each category. It was contended on behalf of the company that the tribunal 
exceeded its jurisdiction in doing so. The Labour Appellate Tribunal reject¬ 
ing the contention held that in view of the language of section 10 (4) of the 
Act the tribunal was within its powers to decide the strength of each cadre 
while framing the rules. 

Route Committee, Bengal Bus Syndicate v. Rashtriya Bus Mazdoor Congress: 
Decision dated 17-9-1952 in Appeal Cal, 83 of 1952: 7 L.LJ, 1953, p. 61. 

Section 18-interpretation of- 

See "Industrial Dispute-Whether an individual dispute is an- 

Section 20 (2)-Conciliation Proceedings-^when end. 

It was held that conciliation proceedings in which no settlement is 
arrived at shall, as provided in section 20, sub-section (2) of the Act be deemed 
to have concluded when the report of the conciliation officer is received by 
Ciovernment and not when the report is posted by the conciliation officer. It 
was also held that a strike declared within 7 days of the receipt of the concili¬ 
ation officer’s report by the Government, but beyond 7 days of the posting 
thereof would be illegal under section 22 (i) of the Act in the case of a public 
utility concern. 

State Railway Collieries Mazdoor Union v. Management of State Railway 
Collieries of Kargali Bakaro & Bhurkunda: Decision dated 5-2-1952 in Appeal 
Cal. (/) of 1951: 1952 L.A.C., p. 21T. 

Sections 17 and 20-Pendency of proceedings- 

It was argued on behalf of the company that an adjudication proceed¬ 
ing could not be deemed to be pending if the tribunal had submitted its award 
but Government delayed publication by over a month as provided in section 
17 of the Act. The Labour Appellate Tribunal did not decide this question 
of law for two reasons, viz., (r) that the date when the tribunal submitted its 
award to Government was not known and (2) that as the appeal did involve a 
question of fact and as on facts the company was iustified in discharging 
the employee it was not necessary to decide the question. 

Krishna Roller and Flour Mills Ltd., Ludhiana v. Ram Naresh: Decision 
dated 5-12-1952 in Appeal No. Cal. 173 of 1952: I L.L.J. 1953, p. 373. 

Section 22-Conciliation proceedings-^wrhen end. 

It was contended on behalf of the union that it must be deemed that the 
conciliation proceedings came to an end on the i8th July 1950 when a fort¬ 
night elapsed from the commencement of those proceedings as the conciliation 
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officer failed to submit his report within that time. After reviewing the pro¬ 
visions of sections 12 and 22 of the Act the Labour Appellate Tribunal held 
that conciliation proceedings are to be carried on with expedition and to be 
closed within a fortnight if that was possible or practicable and if there be 
any breach of duty on the part of the conciliator for not sending the report 
within 14 days of the commencement of the conciliation proceedings, the mat¬ 
ter would be between him and the higher authorities. It was observed, ‘The 
conciliation proceedings would not, in la^\% automatically terminate by such 
failure. For the purposes of section 22 (i) (d) of the Act, the period during 
which conciliation proceedings were, in fact, pending and seven days there¬ 
after is material. 

Workmen of Victoria West and Other Companies v. Victoria West Other 
Collieries of New Beerbhom Co. Ltd.: Decision dated 2i-*3-i952 in Appeal 
Cal. 281 of 1951: 1952 L.A.C., p. 219. 

Section 23-scope of the expression **oontract'*. 

It was argued that the provisions of section 23(6) were not applica¬ 
ble to the case because the workmen did not go on strike “in breach of an 
agreement not to strike “ for, there was no agreement between the workmen 
and the bank, and that the word “contract’' used in the section should be 
given limited meaning. The Labour Appellate Tribunal held that the word 
“contract” used in the section meant “contract of service" and that such 
contract might be express or implied, observing, “here undoubtedly the 
implied contract of service required the workmen employed by the bank to 
attend to their duties on all days which were not dies non and on which the 
workmen concerned were not on leave." 

Punjab National Bank v. Their employees’. Decision dated 22-9 1952 in 
Appeals Cal. ibb of 1951, 25, 69 & 70 of 1952: TI L.L.J. 1952, p. 648, also 
1953, L.A.C., p. 1. 

Section 23 (b)-Whether proceedings are to be deemed to have ended 

after the award had been given in one unit or when the award regardins^ 
entire dispute is made. 

The tribunal below had grouped the cases regionwise for purposes of 
convenience. It was contended that as the award relating to banks in Pun¬ 
jab and Delhi had been published on 30-12-1950 and 20-1-1951, the strike 
which was commenced after two months of such publication of the award, 
provisions of section 23 (b) could not be invoked at least with regard to the 
employees of the bank in Punjab and Delhi. The Labour Appellate Tribu¬ 
nal negatived the argument and held that the proceedings before the tribu¬ 
nal must be deemed to have ended when the Tribunal made its award in 
respect of the last group and, therefore, the strike commenced before such 
date must be held to be illegal. 

Punjab National Bank v. Their employees’. Decision dated 22-9-1952 in 
Appeals Cal. 166 of 1951, 25, 69 & 70 of 1952: II L.L.J., 1952, p. 648. 
Also 1953 L.A.C., p. I. 

Seetton 33-^whether provisions of other State Acts can abridge the scope 

of- 

It was held by the tribunal below that section 33 of the Industrial 
Disputes Act applied only when individuals as opposed to large number of 
persons were involved in the action to be taken by the management and. 
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therefore, the application was not maintainable. The Labour Appellate Fri- 
bunal reversed the decision observing, 'Tt is an Act of the Central Govern-* 
ment, applicable to whole of India including Mysore and we cannot under¬ 
stand how the tribunal came to the conclusion that an application under 
section 33 was not maintainable. The employer has a right under section 
33 to come before the tribunal under that section. . . . and nothing in the 
Mysore Labour Act or any other State Act can abridge or nullify that pro¬ 
vision/* 

The manafiemeni of Bangalore Woollen Cotton and Silk Mills Co. v. Muni- 
swami and 17 others: Decision dated 14-2-1952 in Appeal {Bom.) No. 3 
of 1952: / L.L. J., 1952, p. 634. 

Application under-when should be made. 

"'Before permission to discharge or dismiss under section 33 can be 
given, the applicant must satisfy the tribunal that the normal procedure 
regarding discharge or dismissal required by any other Act or Standing 
Orders not inconsistent with the Industrial Disputes Act. has been duly 
observed/* 

The management of Bangalore Woollen Cotton and Silk Mills Co. v. Muni- 
swami and 17 others: Decision dated 14-2-1952 in Appeal {Bom.) No. 3 
of 1952: I L.L.J., 1952 p. 654, 

Whether question of measure of punishment arises while granting application 
under- 


It was held that the question of measure of punishment does not 
arise out of an application under section 33; the tribunal may or may not 
give permission to the company as prayed; but it is not competent for the 
tribunal to decide what the appropriate punishment should be. 

Ford Motor Company of India Ltd,, v. S. K. K, Naik: Decision dated 
35-1-1952: in Appeal {Bom.) No. 240 of 1951: I L.L.J. *1952, p. 388. 

Whether breach of-renders the act of the company void without refer¬ 

ence to merits. 

It was held that a change in the conditions of service or termination 
of service of workmen during the pendency of an adjudication proceeding 
concerning the workmen does not make the act of the employer void and 
that the tribunal must consider whether the act complained of was justified 
or not on the facts proved before it. 

United Commercial Bank Ltd., Delhi v. Certain employees: Decision dated 
10-1-1952 in Appeals Cal. 359 & 360 of 1951: I L.L.J. 1952, p. 393, 

Breach of-change of management. 

It was held that to invoke section 33 of the Act the employees should 
show that they were the workmen of the employer observing, 'There is no 
evidence to support the view that they were engaged by the owners for the 
purposes of carrying on the cinema work of Ambika Talkies** (which was 
taken over by a new management). 

Ambika Talkies, Salem v. Their workmen: Decision dated 4--3"^952, in 
Appeal {Bom.) No. 282 of 1951; I L.L.J. 1952, p. 647. 
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<As it stood before amendment of 1950)-^Whether dismissal amounts to 

breach of-and whether dismissal of some of the workmen amounts to a 

lock-out. 

It was held that section 33 of the Industrial Disputes Act, as it stood 
before its amendment in Ma^^ 1950 expressly reserved the power of the 
employer to dismiss or discharge w^orkmen during the pendency of proceed ¬ 
ings, for misconduct not connected with the dispute which gave rise to the 
proceedings and that dismissal of some of the workmen does not amount to 
a lock-out. 

Workmen of the Pinjrapole Society at Calcutta v. Calcutta Pinjrapole 
Society, Calcutta: Decision dated 3-T-1952 in Appeal No. 42 of 1950: 1032 
L.A.C., p. 70. 

Contract Labour-whether change in conditions of services of-con¬ 

travenes section 33. 

In a concern six employees engaged by a contractor who was not 
made a party to the dispute b('twH‘en the company and its w^orkmen, wero^ 
discharged during the pendency of the dispute. The union made a com¬ 
plaint that section 33 had been contravened. The company maintained that 
they were not “workmen” engaged by them. It was admitted that the dis¬ 
missal orders were passed by the contractor's deputy (as provided in Chap. 
VI of the Indian Mines Act. 1023). The Labour Appellate Tribunal after 
reviewing various provisions of the contract between the Administration and 
the Contractor and the relevant provisions of the Indian Mines Act came to 
the conclusion that the tunployees were not w^orkmen under the Adminis¬ 
tration and, therefore, provisions of section 33 were not attracted and, there¬ 
fore, complaint under section 33-A was not maintainable. 

Chotanao^pur Coal Field Workers* Union v, Kargali Colliery: Decision 
dated 16-5-1952 in Appeal Cal. 312 of 1951: II L.L.J. 1952, p. 23. 

Application under-^whether can be signed by the Law Officer of the 

company. 

An application under section 33 of the Act for permission to dismiss 
a worker signc'd by the Law Officer of the Association of Employers for the 
Secretary of the Association and also by the Manager of the Company wiis 
held to be entertainable by the Labour Appellate Tribunal. 

Champadny Jute Mills, Calcutta v. Ali Jan: Decision dated 4-7-1952 
Appeal Nos. Cal. 355 356 of 1951: 1932 L.A.C. p. 582, also II L.L.J 

1952, p. 629. 

Whether stoppage of increments amounts to a breach of- 

It was held by the Labour Appellate Tribunal that where the system 
of graded pay scales existed, non-payment of increments to employees 
amounts to a breach of section 33 as annual increments arc part of the con¬ 
ditions of service which cannot be abrogated or changed without the per¬ 
mission of the Tribunal. 

General Assurance Society Ltd. v. General Assurance Society Employees* 
Association: Decision dated 20-12-1951 in Appeals Cal. 59 & 63 of IQ51: 
II L.L.J. 1952, p. 193. 
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Whether closing down of a concern under standing orders during the pen*^ 
dency of a dispute amounts to a breach of- 

Where an employer had temporarily stopped work for the lack of 
materials it was held that in so far as conditions of service are concerned the 
parties must be deemed to be bound by the standing orders in all matters in 
respect of which the standing orders have been lawfully made and that as the 
company took action under the standing orders there was no contravention 
of section 33, observing “it seems to us clear that in the action they took 
the employer had not altered to the prejudice of the workmen concerned 
any conditions of service applicable to them. . . The status quo was main¬ 
tained by the employers and their action proceeded in proper compliance 
with the standing orders. 

Anamallais Timber Trust Ltd. v. Chacko : Decision dated 4-4-1951 in 
Appeal (Bom.) No. 40 of 1950: II L.L.] . 1952 p. 604. 

Whether in an application by a company for permission to dismiss certaid 

workers a tribunal can grant an application under-^with lesser mode of 

punishment. 

It was held that in dealing with an application under sec. 33 for 

permission to discharge or dismiss an employee the tribunal’s function is 

either to grant or refuse the pennission keeping in view the puipose with 
which the section has been enacted. The Labour Appellate Tribunal 
observed “Normally, an employer has the power to discharge or dismiss his 
workmen or to change the conditions of their service. In exercising that 

power he takes the risk of an industrial dispute being raised, and if it is 

raised, and the dispute is referred to adjudication by the appropriate govern¬ 
ment, he will have to justify his act before an industrial tribunal in an 
investigation conducted on the lines laid down by this Tribunal in the 
Buckingham and Carnatic Mill’s case. But by section 33 the legislature has 
imposed a restriction on his power so to act. . 

Champdany Jute Mills v. Ali Jan: Decision dated 4-7-1952 in Appeals Cal. 
355 ^ 35 h of 1951: II L.L.J. 1952, p. 629 also 1952 L.A.C., p. 582. 

Whether Rule Nisi issued by the High Court has the effect of removing the 
proceedings from the tribunal. 

It was held that the issue of rule nisi had not the effect of totally 
removing the proceedings from the tribunal the moment it was issued and 
so from then, the proceedings did not remain pending only in the High 
Court till that rule was discharged. 

Karamchand Thapper & Bros., Ltd. v. Employees* Union: Decision dated 
12-9-1952 in Appeal Cal. 146 of 1952: I L.L.J. 1953, p. 53 also 1953 L.A.C. 
p.yS. 

When an act committed by an employee is punishable under the Indian Penal 
Code whether the management is competent to punish the employee and 
apply under-to the tribunal for permission to punish him. 

In a case before the tribunal the company applied under sec. 33 for 
permission to dismiss an employee who had committed theft. The tribunal 
below had held that as the offence of theft committed by the employee con¬ 
stituted a penal offence and, therefore, punishable under the Indian Pena! 
Code, the management was not competent to punish the employee. The 
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Labour Appellate Tribunal disagreeing with this view held that although 
the penal law provided for punishment for an offence for theft, it did not 
cease to be a misconduct under the standing orders, nor did the provisions of 
the Indian Penal Code affect the right of the company to dismiss the work¬ 
man for such misconduct. 

Assam Oil Company Limited v. Mahanti 6* Others : Decision dated 25-6-1952 
in Appeal Cal. 260 of 1951: I L,L.J. 1953, p. 63. 

Whether retrenchment becomes void if made without permission under- 

It was held that the orders of the management retrenching certain 
workers though illegal, were not void, simply because the retrenchment were 
made without'the permission of the tribunal, observing, '*Even if the Bank 
be presumed not to have acted mala fide, the orders of retrenchment were in 
violation of section 33 and it is within the discretion of the tribunal to take 
into consideration the facts of each case to satisfy itself whether or not it w^as 
a fit case for reinstatement/' 

The U.P. Bank Employees' XJnioyi, Kanpitr v. The Hindusthan Commercial 
Bank Ltd.: Decision dated 30-10-1952 in Appeal Cal. 58 of 1952. Unre- 

FT)RTED. 

Whether not taking of permission under-while dismissing or discharg¬ 

ing workers merits reinstatement. 

It was held that a tribunal is not bound to give relief in the shape of 
reinstatement for infringement of the provisions of sec. 33, but that if the 
retrenchment was found to be justified it might compensate the worker for 
involuntary unemployment. 

The U.P. Insurance Employees' Association v. Free India General Insur¬ 
ance Co. Lid., Decision dated 17-10-T952 in Appeal Cal. 212 of 1951. Un- 
lUIPORTED. 

Whether a tribunal can fix a date of retrenchment when an application is 
made under- 

Even though the standing orders of the company provided that work¬ 
men would be discharged after giving one month’s notice, the tribunal below 
ordered that they should be discharged by payment of 15 days’ wages. The 
Labour Appellate Tribunal held that the tribunal had no power to give such 
a direction observing, "'where permission is asked for the discharge of work¬ 
men, all that the tribunal is required to do is to accord the permission or with¬ 
hold it. If it accords the permission it has no right to direct the company to 
discharge them from a date fixed by it. The permission only removes the 
bar and it is for the company to decide as from when the discharge is to ’rxi 
effected and in making the discharge the company has to follow the rules 
and procedure laid down in its standing orders.” 

Carlsbad Mineral Water Mfg. Co, Ltd, v. Their workmen: Decision dated 
4-11-1952 in Appeal Cal, 318 of 1951: I L,L.J, 1953 p. 85. 

Whether a complaint under-made by the union on behalf of workmen 

concerned maintainable. 

It was held that though the Union cannot make a complaint under 
section 33A as held previously by the Tribunal in the case before it, the 
workmen concerned had given an authority to the Union to file a complaint 
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and, therefore, the same was maintainable. The aggrieved persons also wen? 
present at the hearing and this fact was taken into consideration while decid¬ 
ing the (jiiestion of law raised. 

Chotana^ptir Coal Field Workers* Union v. Kargali Colliery: Decision dated 
16-5-1952 in Appeal Cal. 312 of 1951: II L.L.J. 1952, p. 23. 

Whether a tribunal can hear a complaint under-after publication of the 

Award in the main reference. 

It was held that where the complaint was tiled during the pendency 
of the adjudication proceedings, the publication of the aw'ard in the main 
proceedings did not take away from the tribunal jurisdiction to hear and dis¬ 
pose of the complaint which was acquired by the tribunal on the date when 
the complaint was made before it. 

Karamchand Thapper S' Bros, Lid. v. Employees Union: Decision dated 
12-0-1952 in Appeal Cal, 146 of 1952: I L.L.J . 1953, p. 53. 

Whether acceptance of employment before making a complaint should prove 
a bar to reinstatement or compensation. 

It was argued on behalf of the management that as the employees 
accepted employment before the dates of the applications under section 33A 
they were not entitled to reinstatement or compensation. I'he Labour Appel- 
lLit(‘ 'I'ribunal held that the acceptance* of any employment by any workman 
whose conditions of service had been altered could not take away his right 
to make complaint subsequent to such employment observing. “The section 
should be interpreted liberally and if we limit or circumscribe the ambit or 
scope of this section, we shall not be interpreting the law but legislating, which 
we have no power to do.” 

Messrs. Janardhana Mills Ltd., Coimbatore v. Their workers: Decision dated 
8-12-1952 in Appeals [Bom.) 55 to 59 of 1952: / L.L.J. 1953, p. 344. 

Scope of enquiry under- 

The Tribunal below while enquiring into a complaint under section 
33A having found that section 33 had been contravened by the employer 
directed reinstatement without going into the merits of the case. The Labour 
Appellate Tribunal setting aside the order of the tribunal held that the lower 
tribunal ought to have adjudicated upon the complaint as if it were a dis¬ 
pute referred to it and gone into the merits of the case. Accordingly, the 
f)rdcr of reinstatement was set aside and the case remanded for further 
enquiry. 

Bank of Bikaner Ltd. v. B. B. Goel: Decision dated 269-1952 in Appeals 
[Bom.) Nos. 295 and 321 of 1951: 1953 L.A.C., p. 65. 

INDUSTRIAL DISPUTES (APPELLATE TRIBUNAL) ACT, 1950. 

Section 2 clause (f)-whether electric connexions at employees’ quarters 

fail within the definition of wages. 

It was held that the question of electric connexion fell within the defi¬ 
nition of wages as laid down in section 2, clause (f) of the Act. 

Messrs. Star Paper Mills Ltd. Saharanpur v. Its workmen: Decision dated 
24-11-1952 in Appeals Cal. 29 and 47 of 1952: I L.L.J. 1953, P- 246. 
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Section 14- Grounds for stay. 

It was held that implementation of award of the Tribunal below coukl 
be stayed only if the Appellate Tribunal was satisfied that implementation 
would lead to serious repercussions; mere allegations that a majority of the 
workmen might cause trouble were not considered as sufficient grounds for 
such stay. 

Arthur Butler & Company Limited v. Workers* Union: Decision dated 
24-T-T952 in Misc, Case No. Cal. 6 of 1952: Indian Factories Journal, Sep¬ 
tember 1952, p. 181. 

Section 22-application under-after the breach of-has been 

made. 

The management admitted that there was a technical violation of 
section 22 of the Act. However, realising the breach the management inti¬ 
mated the union that till permission was obtained from the tribunal, the 
retrenched workers will be treated as under suspension. Accordingly, the 
management made an application to the Labour Appellate Tribunal under 
section 22 for permission to retrench 12 workers. The Tribunal in deciding 
the application observed, ‘Mt is manifest that this application has been made 
to cover up the violation of section 22. . . We, however, think that it would 
be wrong in principle to accord permission when the party seeking permission, 
has actually taken steps before the permission is sought. In the circum 
stances we would dismiss this application under section 22./’ The Tribunal 
also held that conversion of the order of retrenchment to one of suspension 
did not cure the defect as under the standing orders the management has no 
right to suspend workers for more than 4 days by way of punishment, 
observing, ‘'We will take it that the order of retrenchment still stands."' 

Metal Press Works Ltd., Agra v. Factory Workers* Union: Decision dated 
6-3-1952 in Misc, Case No. C. 215 and 223 1951: I L.L.] , 1952, p. 801. 

Section 22-Closure-^whether it Is necessary for the employer to 

ask for the permission of the tribunal during the pendency of an industrial 
dispute. 

See '^Closure-Permssion for-during the pendency of a dispute.” 

Section 22-Whether the management can apply for permission under 

-after taking action against an employee. 

Where the management had discharged a workman without taking the 
prior permission of the Tribunal and then having realised the error passed an 
order of suspension, it w^as held that permission would not be granted in such 
cases. 

Kanpur Omnibus Service Ltd. v. O. N. Duhey: Decision dated TI-6-1952 in 
Appeal Cal. 259 of 1951: II L.L.J. 1952, p. 303. 

Section 22-Permission to dismiss a worker under-whether the fact 

that the employee wants to appeal to High Court against the order of the 
magistrate in the criminal case should restrain the management from taking 
action against- 

Tt was held that wLcrc the company w^anted to dismiss a workman 
under the standing orders because of taking part in criminal assault and un¬ 
lawful assembly, the fact that the employee had decided to appeal to the 
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High Court should not restrain the company from applying to the Tribunal 
for permission to dismiss the workman. Accordingly the Labour Appellate 
Tribunal granted permission to dismiss the employee. 

Messrs. IJurmah-Shell. Calcutta v. 5 . Chakraboriy: Decision dated 26-12-1052 
in Misc. Case No. 283 of 1952: / L.L.J. 1953, p. 362. 

Section 22-^Whether-is contravened if a closure is effected follow¬ 

ing the standing orders. 

In a case before the Labour Appellate Tribunal the employees contended 
that the diseliarge of 19 workers on account of closure of the second shift 
( ontraveiled the provisions of section 22 of the Act as proceedings were pend¬ 
ing before^ (tie rribunal. The Labour Appellate Tribunal after examining the 
merits of llu* case held that as the mills tenninated the services of the em¬ 
ployees uutier tli(* provisions of the standing orders and for just cause, pro¬ 
visions of section 22 were not contravened. 

Gan^arayn Ramprasad and others v, Shri Dinesh Woollen Mills Ltd., Baroda: 
Decision dated 13-4-1953 in Application {Misc.) {Bom.) No. 33 of 1953. Ln- 

REPORTED. 

Section 22—Authority to grant permission. 

An agreement between the employers and the employees was reached 
regulating the course of retrenchment. At the material time a dispute was 
pending before the Labour Appellate Tribunal. Question, therefore, arose 
wheth(T it was necessary to obtain the permission of the Tribunal or mere 
applying to the Labour Commissioner (as provided in the agreement) would 
he legal. The matter having come before the Labour Appellate Tribunal it 
was held that in the absence of a specific agreement the Tribunal must not 
decline its jurisdiction under section 22 of the Act. 

Sasa Musa Sugar Works Ltd. v. Certain workmen*. Decision dated 12-12-1952 
in Misc. Case No. 272 of 1952: / L.L.J. 1953, p. 363. 

Section 22-^Whether permission to discharge can be granted where the 

management has not followed the provisions of the standing orders. 

It was held that as the (%>mpan>^ did not act in strict compliance with the 
standing orders permission asked for \o dismiss 76 workmen could not be 
granted. 

Laxmi Devi Sugar Mills Ltd. Deona v. Pandit Ram Sarup & Others : Deci¬ 
sion dated 19-8-1952 in Misc. Case No. C-Qr & C-Q3 of 1951: II L.L.J. 1952, 
p. 801. 

Section 23-^whether employees are entitled to compensation in the case 

of an illegal lock-out. 

It was held that as the management's action amounted to an illegal 
lock-out, the employees were entitled to reinstatement and compensation. 

Laxmi Devi Sugar Mills Ltd., Deoria v. Pandit Ram Sarup 6- others: Deci¬ 
sion dated 10-8-1952 in Misc. Case No. C-91 & C-93 of 1951: II L.L.J. 1952, 
p. 8ot. 

Whether conditions can be attached while granting permission under- 

In a review application filed before the Labour Appellate Tribunal it 
w as argued on behalf of the company that the Tribunal w^as in error in at- 
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tachin^^ any conditions to the permission given by it. The Labour Appeliate 
Iribanal observed ‘‘We have no doubt in our mind that we have the power 
m attach conditions when we give permission. But for the exercise of such 
po.vcr the enactment relating to permission (section 22) would become so 
inflexibU* in practice as cause hardship to both employer and employees.'’ 

Sudhama Silk Mills, Goregaon v. Their workmen: Decision dated 21-8-1052 
in Review Application {Mi sc.) (Bom.) No. 457 of 1952: UN reported. 

Whether an order of suspension changes the conditions of service- 

ii was held that as the order of suspension cannot be said to alter the 
conditions of service and that as it was not a punishment either, it cannot be 
srdd tliat IIk; provisions of section 22 of the Act are contra Named. 

Bhagan, Ihidhoo Santosh Chanel and others v. Messrs. Cooper Allen & Co. 
Kanpur : Misc. Case Cal. 260 of 1951: unreported. 

In a rase before the rribunal Ihc^ company had charged an (‘inployec 
Nvith misconduct under standing order () (b), clause i and after holding pro¬ 
per enquiry approached the Labour Appellate Tribunal for permission to sus¬ 
pend the peon for 4 days. The Labour Appellate I'ribunal finding that a 
prima facie case liad been rnade out granted the permission asked ffir. 

7 'he Statesman Ltd., Calcutta v. Sambhu Singh: Decision dated 26-12-1952 
in Misc. Case No. C- 2()2 of 1952: unreported. 

Whether-is contravened if an employee is suspended during the pen¬ 

dency of an appeal and subsequently discharged after such pendency. 

In a case before the Tribunal an employee was dismiss(Rl two aionths 
aft (Ik? pionouncemenl of the decision in the appeal before it and, there¬ 
in ao, it was contended that the provisions of section 22 of the Act were not 
coiitravimtd. It was not disputed that the employee was suspended during 
the pendency of appeal, but actual order of dismissal was passed long after. 
The Labour Appellate Tribunal held that as suspension pending enquiry did 
not amount to contravention of section 22 and, secondly, as the employee was 
dismissed two months after the pronouncement of the decision, section 22 of 
tile Industrial Disputes (Appellate Tribunal) Act was not contravened. 

Theophilus Barnabus v. General Maiiager, Deccan Sugar and Abkari Co. 
Ltd., Pugalur: Decision dated j-8-1952 in Application (Misc.) (Bom.) No. 
389 of 1952; UNREPORTED. 

Section 23-complaint under- 

In a case before the Appellate Tribunal even though an employee was 
given a charge-sheet and had submitted his explanation he was dismissed 
without holding any enquiry. The Tribunal, therefore., found that the com¬ 
pany contravened the provisions of sec. 22 and on merits directed the em¬ 
ployee to be reinstated. 

M. Govindan v. Management of Palace Theatre, Salem : Decision dated 
23-7-1952, in Application (Misc.) (Bom.) No, 124 of 1952: unreported. 

Section 23-whether a Union has power to make a complaint under- 

on behalf of the ‘^aggrieved workmen.” 

It was held that as the complaint was not made by the discharged 
workmen but by the Belur Iron and Steel Workers' Union, acting indepen- 
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dently and as section 2j gives the right to make a complaint to the '' ag- 
grieved workmen'" only, and to no others, the complaint was not maintain¬ 
able as the union which made the complaint had no locus standi, 

Belur Iron & Steel Workers' Union, Belur v. Shyam Engineering Works, 
Belur, Howrah: Decision dated 21-12-1951 in Misc, Case No. C-255/51: 
1952 L.A.C., p. 279. 

Section 33-whether the term *'represent’’ includes '^acting”. 

It was held that the word *'representation'' in section 33 (b) covers 
‘'acting" also. 

It was also held that the fact that some of the dismissed persons were 
members of a union which was non-existent at the material time was not 
material for, strictly speaking, they were not parties to the reference or to the 
appeal but that tney were the centre of the dispute in the sense that their dis¬ 
missal was the subject-matter of controversy between the parties who were 
The existing workmen. The Tribunal further observed, "it is not necessary^ 
that all and every workman who raises a dispute in a collective form should 
be made parties to an appeal either eo nomine or through a representative 
})ody. It would be sufficient if some of them are appellants and the appeal 
would not be regarded as defectively constituted so as to be dismissed on the 
ground that other workmen who were collectively interested in the dispute 
with those who had filed the appeal or on whose behalf the appeal had been 
filed had not joined in the appeal or are not before the Appellate Tribunal." 

Punjab National Bank v. Their employees: Decision dated 22-Q-1952 in 
Appeals Cal. 166 of 1951, 25, 69 and 70 0/ 1952: II L.L.J. 1952, p. 648 
also T953 L.A.C., p. T. 

UNITED PROVINCES INDUSTRIAL DISPUTES ACT. 

Power of Government to make a reference under- 

It was argued that the State (Government could only make a reference 
of any dispute to the industrial tribunal or considering the nature of the dis- 
p>ute or the convenience of the parties to any person specified in that behalf, 
for adjudication. The Labour Appellate Tribunal held that the mere fact 
that the reference was not made to the industrial tribunal but to another 
person, viz. the original conciliation officer, was sufficient to show that, con¬ 
sidering the nature of the dispute or the convenience of the parties the Gov¬ 
ernment decided on that course. There was, therefore, no substance in the 
point urged. 

Kundan Sugar Mills, Amroha v. Shri Chandi: Decision dated 10-7-1952 in 
Appeal Cal. 327 of 1951: II L.L.J., 1952, p. 597. 

Whether an order by Government under sec. 3 is an Award and, therefore, 
binding for a period of one year. 

It was argued that the order made by Government amounted to an 
jiward under section 19 (3) of the Industrial Disputes Act and its operation 
would cease after a lapse of one year. The Labour Appellate Tribunal held 
that an order made by Government under section 3, clause B, would not 
amount to an award and that under the operation of the said section the order 
may provide for a time limit, but where no such provision is made the order 
would continue to be in operation till it is cancelled or superseded. 
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Electricity ndertakings run by Messrs. Martin Burn Ltd., Allahabad v. Their 
workmen: Decision dated 15-10-1952 in Appeal Cal. 331 of 1951. Unre- 
PORTED. 

Section 5 (3)-Appointment of a member of the Conciliation Board 

-whether hostility to the union on the part of a person should dis¬ 
qualify him to become a member. 

It was argued that as one of the members of the Board was hostile to 
the union he was not fit to be a member of the Board. The argument was 
rejected as section 3 (c) of the Act conferred upon the State Government 
power to appoint Industrial Courts and imposed no conditions or limitations 
of any kind in appointing the personnel of such Courts. 

R. B. S. Lachmandas Mohan Lai S' Sons, IJd. v. Chini Mill Karmachari 
Union: Decision dated I9>8-'I952 in Appeal Cal. 299 of 1951: 11 L.L.J. 1952.. 
p. 787. 

PAYMENT OF WAGES ACT. 

Section 7 (2)-^whether contribution to Provident Fund which is not 

recognised i$ allowable for deduction from wages. 

'Fhe tribunal below found that as there was no recognised scheme of 
provident fund with the company, deductions made for such a scheme were 
not allowable under section 7 (2) of the Payment of Wages Act. The Labour 
Appellate Tribunal held that the direction of the tribunal was detrimental to 
the employees’ interests and as it was not desirable to deprive them of the 
l)enefit which would accrue to them, for the contribution was voluntary and 
would entitle them to double the amount contributed by lliem from the com¬ 
pany, the Tribunal set aside the order of the tribunal beio\y. 

L.H. Sugar Factory and Oil Mills I Ad., Philihhit v. Mazdoor Union: Decision 
dated 19-6-1952 in Appeals Cal. 273 and 274 of 1951: II L.L.J. 1952, p. 
5 Q 1 - 

Whether the decisions of authorities under-can be appealed against in 

the Labour Appellate Tribunal. 

See *'Appeal-Competence of-against an order of the Authorities 

under the Payment of Wages Act.” 

UNITED PROVINCES SHOPS AND COMMERCIAL ESTABLISHMENTS 
ACT. 

Whether sweepers working at the residence of officers are workmen within the 
meaning of the Act. 

It was held that a person shall be a workman if he is employed by 
the industry, no matter where he is employed, and, therefore, he would be 
entitled to all the privileges under the Act. 

Diwan Sugar Mills, Meerut v. Mazdoor Sabha: Decision dated 7-3-1952 in 
Appeal Cal. 195 and 202 0/ 1952: I L.L.J. 1952, p. 805. 

UNITED PROVINCES SUGAR FACTORIES CONTROL ACT. 

Section 23 (2)-whether management has the right to transfer persons 

on the ”p” form. 
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It was held that the management had no right to transfer the appli¬ 
cant as he was selected by the occupier or the purchasing agent of the lac- 

lory to work in connexion with the transaction for the purchase of cane at 
certain purchasing centres and that no variation by the management in form 
i8 was permissible under the Act. 

/v.H. Sugar Factory & Oil Mills Ltd, Philibhit v. Mazdoor Union: Decision, 
dated 19-6-1952 in Appeals Cal, 273 and 274 of 1951: II L.L.J, 1952, p. 591. 


ADJUDICATION 

Reference for-^whether should include only such matters in dispute as 

were dealt with in the conciliation proceedings. 

It was argued that the reference to adjudication could not go beyond 
the demands which were made before the conciliation officer. The Labour 
Appellate Tribunal held that it was not necessary that the reference should 
T>e confined only to those matters which were the subject-matter of the con¬ 
ciliation proceedings, observing "‘under section 10 the government has full 
powers to refer any existing or apprehended dispute to a Tribunal. It has 
l>ccn held in Raju's Cafe's case that procedure laid down under section 12 of 
the Industrial Disputes Act was not a condition precedent to a reference by 
(iovernrnent of a dispute to a Tribunal.'* 

Karamchand Thapper & Bros. Ltd, v. Their clerical employees: Decision 
dated 12-9-1952 in Appeals Cal. 43 and 45 of 1952: 1951-52 Indian Facto¬ 
ries Journal, Vol. IV^ p, 365. 


AFFIDAVIT 


Contents of- 

An affidavit filed by the company was not in proper form as it did not 
confine itself to the facts of the case but also contained arguments and ex¬ 
pressions of opinion. Further, some documents were filed with the affidavit 
which amounted to adducing additional evidence at that stage. The Labour 
Appellate Tribunal disapproved of this procedure. 

Kanpur Mazdoor Congress v. Messrs. Kanpur Cotton Mills Ltd.: Decision 
dated 16-6-1952 in Appeal Cal. 198 of 1951. Unreported. 


AGREEMENT 

It was held that an agreement entered into by the employer and the 
e nnloyees could not be unilaterally resiled from by either side at its sweet 
vail. It has to approach the proper authorities for that puipose. 

Bidi Manujaciuring Concerns, Jhansi v. Their workmen: Decision dated 
22-8-1952 i?i Appeal Cal. 351 of 1951: I L.L.J. 1953, p, 256. 
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Agreement-^whether sacrosanct. 

It was held that an agreement entered into by an employer and em- 
plo^-^ees relating to condition of service is not sacrosanc t before an industrial 
tribunal, unless it is arrived at in conciliation proceedings and recorded as a 
settlement under the Act. 

Prakriti Bhushan Gupta v. Management of State Railway Collieries and 
others: Decision dated 11-S-1952 in Appeals Cal. 148 c-* j86 of 1951: 1953 
L.A.C., p. 22. 


ALLOWANCES 


Acting- 

'i'he tribunal bcl<.)W had granted acting allowance for ]:‘eriod of 15 days 
or more for acting in a higher post, whereas formerly such allowance was 
granted onty for acting for a period of one month or more. The T.aboiir 
Appellate Tribunal observed, “There was really no necessity to do so, for v\hen 
a lesser period like 15 days is prescribed there is a tendency on the part of 
the management to avoid making acting appointnamls. . . Since labour, how¬ 
ever, has been pressing that 15 days should be substituted for r month, and 
the adjudicator has allowed it, we do not propose to interfere.“ 

Tata Oil Mills Company v. Their workmen : Decision dated 16-10*1952 in 
Appeal {Horn.) 297 of 1051: II L.L.J, 1952, p. 814. 

Duty- 

I'he tribunal bc'low increast'd the rate of duty allowance granted b>’ the 
previor.s tribunal from to per cent, to 12 per cent. Sotting aside such increase 
the Labour Appellate ITibunal observed. “A percentage of duty allowance 
as given b\' Mr. Kamerkar was intended to be a long term attachment to a 
wage structure and there ought to be no justification for an advance.“ 

Tata Oil Mills Company v. Their z2fork}uen: Decision dated t6-to 1952 in 
Appeal {Born.) 297 of 1951: Jl L.L.J. T052 p. 814. 

House-rent- 

It was observed by the f.aboar AgpjdaU* Tribunal that, “the item of 
honse rent is ordinarily taken ird:o account in fixing wages. . . 7'hc increase 
in house rent is also taken into acc'rint in fixing dearness allowance.'* Hav> 
ing regard to the wage level in the company claim for house rent allow¬ 
ance was rejected. 

Calcutta Electric Supply Co. Ltd., workmen of - v. Calcutta Electric SuLply 
Corporation Ltd.: Decision dated 30-11-1051 in Appeal Cal. 146 of 
1952 L.A.C.. p. 280. 

House-rent- 

It was held that in view of the fact that the grant of house rent allow¬ 
ance has not been accepted in West Bengal, the claim of the employees for 
house-rent allowance in lieu of free quarters could not be entertained. 

Shri Vishuddhanand Sarasimthi Marwari Hospital v. Their workmen: Deci¬ 
sion dated 47-1952 in Appeals Cal. 19 & 38 of 1952: II L.L.J. 1952, p. 327. 
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House<*rent- 

It was held that the increases in the house rent allowances given by 
the tribunal below were adequate in view of the fact that the house rent allow¬ 
ance is one of the factors which is taken into account while preparing cost 
of living index numbers. 

Calcutta Tramways Co. Ltd. v. Their workmen: Decision dated 6-11-1952 
Appeal Cal. 14 of 1952: I L.L.J, 1953, p. 81. 

House rent-whether admissible if quarters are refused. 

It was held that as the employees refused to avail themselves of the 
accommodation offered by the company on imaginary and insufficient 
grounds, they were not entitled to any house rent allowance. 

Lord Krishna Sugar Mills Ltd. v. Workers* Union: Decision dated 18-8-1952 
in Appeals Cal. 167 & i68 of 1951: 11 L.L.J. 1952, p. 79 ^- 

Night shift- 

It was argued that an additional allowance should be given to the 
workmen who W7)rk in the secrmd and third shifts. The Labour Appellate 
Tribunal held that as there were three shifts and every week there w^as a 
change over, no case had been made out for any additional allowance,. 

Firestone Tyre and Rubber Cofnpany of Dtdia v. 7 'heir workmen: Decision 
dated 5-IT-1951 in Appeal (Bom.) 194 of 1951; I L.L.J. 1952. p. 38. 

Overtime-for work on holidays. 

It was held that as under the Factories Act only a substituted day off is 
allowed for work done on a weekly off, there was no reason for increasing the 
allow'ance already existing, viz., half a day’s basic wages. [The tribunal also 
took into consideration the Calcutta Bench decision in Caltcx (India) Ltd.*. II 
L.L.J. 1952, p. 183.] 

Tata Oil Mills Co. v. Their workmc 7 i: Decision dated 16-10-1952 in Appeal 
(Bom.) No. 297 of 1951: L.L. J. 1952, p. 814. 

Overtime- 

The remarks of the Tribunal below to the effect that "'a clerk often 
?its idle for some time towards the close of the day just to earn overtime’' 
were expunged by the Labour Appellate Tribunal as being unnecessary. 

Caltex (India) Limited v. Their employees: Decision dated 28-3-1952 in 
Appeals Cal. 335 and 338 of 1951: II L.L.J, 1952, p. 183. 

Overtime-rate of- 

It was held that overtime allowance should be paid on the basis of an 
employee's salary or wages paid, but without dearness allowance. 

Kamani Metal & Alloys Limited^ Workmen of — v. Kamani Metal and Alloys 
Limited, Kurla: Decision dated 29-8-1952 in Appeal (Bom.) 249 of 1951: 
Bombay Government Gazette Part I-L dated 25-9-1952, p. 3069. 

Out-door duty- 

The tribunal below had directed that if the w'orkers were required to 
he sent for outdoor work they should be paid sufficient allowance if for any 
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reasons they could not take their food with them, including travelling allow¬ 
ance. The Labour Appellate Tribunal observing that a direction of this kind 
would lead to friction, directed the following to be substituted for the direction 
of the tribunal below: ‘Tor any special reason for w^hich the company was 
responsible, the workman has not been able to take his food wuth him to the 
place where he works, then the company shall pay him a reasonable allow¬ 
ance.’' 

Kamdar Limited, Bombay v. Their workmen: Decision dated 30-6-1952 in 
Appeals {Bom.) 289 and 290 of 1951: II L.L.J. 1952, p. 198. 

Retaining allowance for off season (Sugar Factory). 

It was held that the right of retaining allowance was not an absolute; 
one but that it would be payable to those workmen who would present them 
selves on the commencement of the next ensuring season. Tt was further 
held that in view of the fact that the workers did not claim such allow'ance 
for the years 1948 and 1949, the same was barred, as such right could be 
exercised at the commencement of the season only. 

Ramkhola Sugar Mills Ltd. v. The Punjab Sugar Mills Labour Association : 
Decision dated 6-5-1952 in Appeal Cal. 56 of T052. UxVkfpokted. 

On Transfer. 

rhe tribunal below had granted allowances on transfer as provided in 
th(' Bombay Civil Services Rules. The Labour Appellate Tribunal disap¬ 
proved of it and granted only i-J fares for the employee himself and one fare 
for the rest of the members of the family. 

Indian Hume Pipe Co. Ltd., Bombay v. Their loorkmen: Decision dated 
IQ-5-IQ52 in Appeals (Bom.) 272 and 282 of 1951 and 284 and 285 oj 1952: 
// L.L.J. 1952, p. 39. 


AMENITIES 

Purchase of cloth from the mill’s stores at ex-mill prices-whether in¬ 
volves a question of law- 

See ’’Appeal-^whether an appeal lies against an order regarding pur¬ 

chase of cloth from the mill’s stores at ex-mill prices.” 


APPEAL 

Clerical mistakes in memorandum of- 

CJerical mistakes in the memorandum of appeal w-ere strongly depre 
cated by the Labour Appellate Tribunal, but amendments were allowed on 
payment of costs as they did not prejudicially affect the respondent, 

Champadny Jute Mills, Calcutta v. Ali Jan: Decision dated 4-7-1952 in 
Appeal Cal. 355 of 1951: 1952 L.A.C., />. 582. 
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Competence of - against an order of the authorities under the Payment 

of Wages Act. 

\i was held that the authority set up in thci State under the Payment 
of W'a^cs .tci coiiJd not be regarded as an ‘authority set up in the; State 
:ruder any law relating to the adjudication of industrial disputes/ within the 
nuaning of section 2, sub-section (c) (2) of the Industrial Disputes (Appcl- 
!ah' Tribunal) Act. 

Ahmedabad Laxmi Coiton Mills v. Chuhe: Decision dated 30-1-1953 in 
Appeal [Bom.) No. 230 of 1932, I.L.L.J. 1953. p. 475. 

Competence of-on account of representation of the parties- 

See '‘Acts-Industrial Disputes (Appellate Tribunal) Act, 1950- 

section 33-whether the term “represent** includes “acting.** 

Competence of- 

It was held that an order made by the Conciliation Board dropping 
ihr T^rocceclings and taking cognizance of the dispute under the provisions of 
(rMv^'rniuent Order No. 615 (LL)/XVIII-7 (LL)-5 t dated 15-3-1931 (U.P.) 
w'ls not a ‘decision’ within the meaning of section 7 (i) of the Industrial 
D'suiilrs (Appellate Tribimal) Act. 1950 as there had been no adjudication 
f)f th(* dispute between the parties on merits. 

Kanpur Hosiery Workers* Union v. Messrs. Mishra Hasiery Mills, Kanpur: 
Decision dated 30 6-1932 m Appeal Cal. 346 oj 1931: unreported. 

Defect in presentation of- 

It was observed that the appeal ought to have been presented on 
behalf of 14 persons who were retrenched in a reoresenlativc^ capacity. The 
defect was condoned. 'FIk' Tribunal remarked, “We do not. however, take 
a serious notice of the' dcdc'rt in the presemt case, and would content ourselves 
by observing that in future such an appeal which is not properly headed in 
accordance with \hc rules framed by this Tribunal, shall be liable to be 
thrown out in limini/* 

Upper India Su^ar Exchange, clerks and general staff Union v. Upper India 
Sugar Exchange, Kanpur: Decision dated 29-3-1932 in Appeal Cal. 201 of 
195 r : l^NREPORTED. 

Competence of-in respect of uniforms. 

It was held that no appeal lay against the order of a tribunal in res¬ 
pect of grant of uniforms under section 7 (i) (b) of the Industrial Disputes 
(Appellate Tribunal) Act, TO30, unless there is a substantial question of law 
involved. 

Tobacco Manufacturers [India) Ltd, v. Cigarette Factory Workers* Union, 
Sahara 7 ipur: Decision dated 15 i-1952 in Appeals Cal. 82 and 83 of 1952: 

/ L.L.J. T952, p. 509. 

Competence of-against an order under sec. 3 of the United Provinces 

Industrial Disputes Act. 

It was held that an order of the Cxovernmcnt of Uttar Pradesh under 
sec. 3 of the U.P. Industrial Disputes Act directing the payment of bonus by 
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the sugar factories of the State was not an order from which an appeal lay 
to the Labour Appellate Tribunal. 

Vacuum Pan Sugar Factories of U,P. v. Their iiDorkmen: Decision dated 
12-2*1952 in Appeal CaL 20 of 1952: / L.L.J. 1952 p, 528. 

Competence of-against an order of Government. 

It was held that no appeal hes to the Labour Appellate Tribunal 
against an order of Government refusing to refer a disj)ute between the 
union and the management observing, "‘The appeal has to come under sec¬ 
tion 7 of the Industrial Disputes (Appellate Tribunal) Act, which provides 
that an appeal shall lie to the Appellate Tribunal from any award or tlecision 
of an Industrial Tribunal/' 

Mansurpur Mazdoor Congress, Mansurpur v. Sir Sadilal Sugar and General 
Mills Ltd.: Decision dated 9-1-1952 in Appeal Cal. 405 of 1951: 1952 L.A.C. 
81. 

Competence of-when memorandum of-is defective. 

The Labour Appellate Tribunal waived a technical flaw in that the 
memorandum of appeal was tiled by the Union on behalf of certain '‘aggriev¬ 
ed workmen*' but without enclosing a letter of authority from such workmen. 

Cholanagpur Coal Fields Workers' Union v. Kargali Colliery: Decision dated 
16 5-1952 in Appeal Cal, 312 of 1951: IJ L.L.J. 1952, p. 23. 

Competence of-in respect of retrenchment. 

It was held that a decision ordering withdrawal of notices “in respect 
()f“ retrenchment is not a matter directly involving retrenchment and as such 
no appeal lay to the Tribunal with regard to such award. 

Lord Krishna Sugar Mills Ltd., Saharanpur v. Lord Krishna Sugar Mills 
Workers' Unurn: Decision dated 29-2-1952 in Appeals Cal. 105 and 120 of 
1951: T L.L.J., 1952, p. 803. 

Competence of-if made by a person who is not a party to the award 

made by the tribunal below. 

A preliminary objection was taken on behalf of the union that as the. 
Resident Engineer was not a party to the award below, he could not file an 
appeal. As section 12 of the Appellate Tribunal Act lays down that “an 
appeal under this Act against any award. . . of an Industrial Tribunal may 
be presented by any party which is aggrieved by the award or decision. . 
and the Resident Engineer not being a party was not competent to file the 
appeal which w^as, therefore, rejected. 

Resident Engineer, Upper Ganges Valley Electricity Supply Co. Ltd. v. Their 
employees: Decision dated 7-3-1952 in Appeal Cal. 192 of 1951: I L-L.J. 
1952, p. 804. 

Competence of-against an order under Coal Mines Bonus Scheme Act. 

It was contended that under section 8, sub-paragraph 4 of the Coal 
Mines Bonus Scheme Act of 1948 the decision of the Industrial Tri¬ 
bunal at Dhanbad would be final and therefore no appeal lay to the Labour 
Appellate Tribunal, It was held that the Industrial Tribunal at Dhanbad is 
an industrial tribunal within the meaning of section 7 of the Industrial Dis- 
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putes (Appellate Tribunal) Act and in view of section 3 of the said Act the 
Appellate Tribunal had jurisdiction to entertain the appeal. 

Talchar Coalfield Ltd, v. Secretary^ Talchar Coalfield Wrokers* Union: Deci¬ 
sion dated 11-8-1952 in Appeal No. Cal, 297 of 1951: T952 L.A.C. 594. 

Competence of-in respect of medical aid. 

It was held that as medical assistance has been expressly included in 
the definition of ''wages'’ an appeal would be competent under section 7 (i) 
(b) (i) of the Appellate Tribunal Act., 

Caltex (India) Lid. v. Their employees: Decision dated 28-3-1952 in Appeals 
Cal. 335 and 338 of 1951: II L.L.J. 1952, p. 183, 

Competence of-in respect of *'Retention Allowance." 

It was held that even though “Retention Allowance” comes within 
the definition of “wages” under the Industrial Disputes (Appellate Tribunal) 
Act in order that the appeal should be competent such allowance must 
directly be in issue and,expressly adjudicated upon by the Tribunal. 

Sri Sitaram Sugar Mills Ltd. Baitalpur v. Baitaipur Chini Mazdoor Sangh: 
Decision dated 19-5-1952 in Appeals Cal. 130 6* 173 of 1951: II L.L.J. 1952, 
p. 308. 

Competence of-against an order of reinstatement. 

It was held that no appeal lies against an order of reinstatement unless 
a substantial question of law is involved. 

Kamani Metal & Alloys Ltd. workmen of — v. Kamani Metal and Alloys Ltd., 
Kurla: Decision dated 29-8-1952 in Appeal (Bom.) 249 of 1951: Bombay 
Government Gazette. Part I-L dated 25-9-1952, p. 3069. 

Competence of-against grant of working hours. 

See "Working Hours-whether an appeal lies." 

Competence of-against an order by a lower court to remedy the defect 

in a memorandum of appeal before it-whether amounts to a 'decision’. 

It was held that the purported order stating that the appellant should 
have presented the appeal personally and not by registered post was not a 
decision within the meaning of section 7 (a) of the Industrial Disputes (Ap¬ 
pellate Tribunal) Act, 1950, and, therefore, an appeal against such an order 
was not competent. 

Sri Surendra Singh v. Ajodhia Sugar Mills, Raja Ka Sahaspur: Decision 
dated 6-5-1952 in Appeal Cal. 123 of 1951: I L.L.J. 1953, p. 377. 

Ground of-whether a respondent can attack the finding of the lower tri¬ 
bunal in- 

The tribunal below had given decision in favour of the respondent and, 
therefore, he could not file an appeal. On appeal to the Labour Appellate 
Tribunal the company contended that the decision of the lower tribunal was 
wrong as the same w^as opposed to the Full Bench decision of the Tribunal, 
viz., that an industrial dispute could not be raised by workmen in respect of 
an officer of the company. The respondent sought to challenge the decision 
of the tribunal below that he was at all an officer. The Labour Appellate 
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Tribunal allowed the respondent to support the award on any ground decided 
against him by the tribunal, observing, “This general principle has also been 
expressly recognised by the legislature in the first part of Order 41» rule 22 
of the Civil Procedure Code/' 

Upper Ganges Valley Electricity Supply Co, Ltd, v. Their workmen: Deci¬ 
sion dated 5>I2-T952 in Appeal Cal. 53 of 1952: 1953 L.A.C. p. 127. 

Whether separate appeals should be filed when one award is given on several 
disputes- 

See “Award-whether given on a variety of subjects should be consi¬ 

dered as one or different awards.” 

Whether an appeal lies against an order regarding purchase of cloth from 
the mill’s stores at ex-mill prices- 

The adjudicator below had held that each workman should be allowed 
to purchase cloth worth not more than Rs. 50 in the year at ex-mill prices 
and that decision was challenged by the employers in appeal. The i^mployees 
raised an objection that no appeal lay against such an order. The Labour 
App(dlate Tribunal observed, “An advantage of this kind is included in the 
definition of wages in the Appellate Tribunal Act, and an appeal lies on a 
question of wages. On behalf of the employers it is contended that th(* refusal 
to sell cloth from tht^ mills, and that too at a special price, cannot be regarded 
as an industrial dis))iite, for a facility is not connected with terms or condi¬ 
tions of employment; that such facilities would result in a burden which the 
company would be unable to bt^ar; and the employers apprehend that if 
they took any money from an employee, they might be contravening sec¬ 
tion 7 of the Payment of Wages Act. In our view the tribunal was in error 
in having imposed this burden on the company." The order of the adjudi¬ 
cator was S(‘t aside. In effect the Tribunal rejected the contention of the 
employees. 

Ahmed Abdul Karim Bros. Ltd. v. Their workmen and others: Decisio)! 
dated 6-2 1052 in Appeals (Bom.) Nos, 241 and 242 of 1951; / L.L.J. 1052, 

515. 


APPROPRIATE GOVERNMENT 

Powers of-under the Industrial Disputes Act. 

It was argued that the Government of Madras under the provisions 
of the IndustriaJ Disputes Act was not competent to prescribe a period of 
time for the tribunal; that the words “for the period of one year" could not 
be given effect to and so the former tribunal must be deemed to be in exist¬ 
ence and continued to function; that the Government could not withdraw the 
di.spute as the Members were available for the discharge of their duties and 
that if the former tribunal was taken to have become functus officio the refer¬ 
ences to adjudication had lapsed and there was no dispute pending. 

The Labour Appellate Tribunal held that under section 7 of the Act 
Government is empowered to constitute one or more tribunals consisting of 
such number of members as government may think fit and the Tribunal did 
not see why the government should not have authority to put a time limit 
during which a tribunal shall function. Again, it was held that government 
could act simultaneously under both the clauses of section 7 and by one Noti- 
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i.-. . o +r;Vnmal and also declare the names oi whom the 
HratW it constitute a t™ , to exist after the time limit (which 

^i hJconsist. The tnbmf cease _ 

tribunal shall government) and {rihunai came to the condnsion 

can be speeded Latx>ur -If the objections arc 

would not ra/sed hud no Corce, According to Shri B. Shan- 

Troopfrd a vZy'unonmh>ns tyf^cowc funcius officio 

Aar Kao, while the ^'."'"‘/,„.t,v.t,v.,y 5 anpoinfedcannotJ!teart/ 3 ere/er- 

rn\'w 7 he<t^^^ hlTnn power to constitute 3 DCW Tribunal for adjudi- 
ration of the disputes which were not disposed of. If this contention be 
accepted, the dispute shall remain undisposed of for all time to come. Mr. 

B. Shankar Rao asks us not to look to this aspect of the case and to decide 
the question as an abstract proposition of law. We think that it is a well- 
known cannon of interpretation that when interpretation leads to an absur¬ 
dity, it should not be accepted/' 


M /s Minewa Mills Ltd., Bangalore v. Its workmen: Decision dated ir)-T2 1952 
in Appeals {Bom.) Nos. 245 to 248 of 1052: I L.L.J. 1953, P- /)5 t* 


AWARD 

Interim-whether a Tribunal can make-after amendment to section 

10 (1) (c) of the Industrial Disputes Act. 

It was held by the Labour Appellate Tribunal that a tribunal can even 
now make a final or interim determination of the dispute referred to it or 
any question relating thereto and observed, “By an interim award, however, 
only such relief can be granted as can be given in the final award, so that 
tluTc may not be any inherent difficulty in adjustment while making the final 
award. As the determination is ‘interim' that is to say provisional, an inte¬ 
rim award would not prejudice the final determination. 

Punjab National Bank Limited v. Their workmen: Decision dated 7-1-T952 in 
Appeal CaL 367 of 1951: I L.L.J. 1952, f. 791. 

Interim-whether can be made where the question is as regards service 

of employees. 

It was argued that a tribunal had no power to make an interim award 
where the question involved was as regards the service of employees. The 
Labour Appellate Tribunal observed, “We realise that ordinarily where the 
dispute relates to determination of service of employees, an interim award 
allowing them wages and/or emoluments should not be made, specially when 
there is the risk of the money paid on the basis of the interim award being 
not recoverable, if the termination of service be upheld in the final award, 
but special cases cannot be overlooked/' 

Punjab National Bank Limited v. Their workmen: Decision dated 7-1-1952 
in Appeal Cal. 367 of 1951: I L.L.J. 1952, p. 791. 

Interim-power of a tribunal to pass unless question of jurisdiction is 

decided. 

It was argued that the tribunal had no jurisdiction to pass an interim 
award unless the question of jurisdiction raised by the appellant was first 
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decided. The Labour Appellate Tribunal held that if a tribunal is satisfied 
that a pvima jade case has been made out, it has jurisdiction to make an 
interim award. 

National Tobacco Co, of India Ltd., Calcutta v. G. P. Sarathi: Decision 
dated 3-i2>i95i in Appeal Cal. 361 of 1951: 1952 L.A.C. 251. 

Implementation of-whether a tribunal can implement- 

Where the adjudicator called his aw^ard interim and allowed the par¬ 
ties to tile petitions before him regarding the implementation of the said 
award, the Labour Appellate Tribunal held that after making an aw^ard 
which was complete as a decision, the adjudicator had become functus offi- 
cln and it w^as not his function to implement it. 

Pampa River Factory, Travancore Sugar & Chemicals Ltd. v. The staff of 
Pampa River Factory: Decision dated 8-8-1952 in Appeal {Bom.) No. 353 
of 1951: T952 L.A.C., p. 591. 

Whether an-given on a variety of subjects should be regarded as one 

or different awards. 

It was held that where several disputes, each distinct by itself, are 
n'fern^J to adjudication to the same body at the same time, and form the 
subject-matter of one proceeding, the award or decision in respect of each of 
such disputes must be regarded as distinct and separate for the purposes of 
appeal, in other words, for that purpose the award as given by the adjudi¬ 
cator must be considered as so many independent and distinct awards stitched 
together, 

Sri Si tar am Sugar Mills Limited, Baitalpur v. Baitalpur Chini Mill Mazdoor 
Sangh: Decision dated 19-5-1952 in Appeals Cal. 130 Cr 173 of 1951: II 
L.L.J. T952, p. 308. 

Whether a tribunal can make one-when different references are 

made- 

Tt was held that the tribunal committed an error in grouping so many 
references for the purposes of common enquiry which prejudiced the differ¬ 
ent concerns, and in making a common award irrespective of the si/e and 
magnitude of the establishments and the turnover each had. The Labour 
Appellate dVibunal observed, ''According to welknowm principles of Uw no 
two separate matters can be tried together except with the consent of the 
parties.'' 

The management of Tripurasundari Vilas, Coimbatore and others v. Their 
workmen: Decision dated. 4-12-1952 in Appeals (Bom.) 121 to 130, 140, 144 
and T35 of 1952: I L.L.J. 1953, P- 228. 

Ex-parte-whether can be made. 

There was no order sheet in the records to show how the case pro¬ 
ceeded, why and on whose request it w^as adjourned on various dates, etc. 
The advocate for the company stated that no adjournment was granted at the 
request of the management and that on the last date he had not consented to 
appear. On these facts the Labour Appellate Tribunal set aside the award 
made ex-parte, and sent back the case for rehearing after giving the fullest 
opportunity to both the parties to represent their case and to produce evi¬ 
dence if they desired. 
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aS 

J/^ssrs. ra/^f'^s. y^a^ras k ZMr workmen: Decision daied iGlh 

December 1932 in Appeal No. 279 ^ 952 * UnrepoRTED. 

Termination of - under section 19 (B) of the Industrie! Disputes Act 

-whether justification of-can be the subject-matter of a reference 

lor adiutfication- 

See ''Industrial Dispute-whether a reference as to whether an award has 

been justifiably terminated can be subject-matter of-” 

Bombay Industrial Relations Act, 1946. 

See **AGts.’’ 


BONUS 


Customary-^what constitutes 

It was held that as the company had given pujah bonus for the past 
seven years only out of 30 years of its existence, it could not be said that 
payment of such bonus was customary or that it had become an implied 
condition of service. 

Be^tgal Steam Laundry Employees’ Union, Calcutta v. Bengal Steam Laun¬ 
dry Co .; Decision dated 10-4-1952 in .appeal No. Cal, 408 of 1951: Un- 

KEPORTED. 

Accounts-examination of-by another auditors-whether con¬ 

clusions can be based on speculative findings. 

In the case before the lower tribunal the workmen challenged the 
accuracy of the balance sheets, though audited, and pressed for an examina¬ 
tion of accounts by some independent chartered accountants. The company 
acceded to the demand for re-examination. The auditors to whom certain 
specific items were referred, proceeded on speculative basis and came to the 
findings that the profits ought to have been Rs. 1,20,000 (the company had 
shown a loss of Rs. 1,40,633-12-0). The Labour Appellate Tribunal observed, 
“The course adopted by them (auditors) is open to serious criticism. They 
ought to have confined themselves to the items referred to them and based 
their conclusions on an examination of these items only. If the management 
witheld any account books they should have insisted their production or re¬ 
turned the papers on the ground that the management refused to furnish 
the data on which they could base their findings.'" The 'i'ribunal. therefore, 
held that the report of the auditors was a worthless document and nf) bonus 
could be granted on their speculative findings. 

Shankar Mazdoor Sangh, Deoria v. Shankar Distillery & Chemical Works 
Lid.: Decision dated 22-10-1952 in Appeal Cal. 89 of 1952: 1 L.L.J. T953. 
p. 250. 

In the case of Electric Supply concerns. 

The Labour Appellate Tribunal (Calcutta Bench: Messrs. Mathur and 
I ha) held that as no point was raised Ixifore the tribunal nor in the grounds 
of appeal based on the decision of the Tribunal in Bombay Suburban Elec¬ 
tric Supply Co. Ltd.: 1952 11 L.L.J. 195, the same could not be taken up 
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by the company for the first time, observing, ''We do not find it expedient to 
express our views about that decision in this case, but, generally speaking, 
we cannot subscribe to some of the observations made therein." 

Janshi Electricity Co. Ltd. v. Their workmen : Decision dated 27-10-1952 
in Appeal Cal. 138 of 1952: I L.L.J. 1953 p. 252. 

Examination of accounts of the company-and inferences therefrom. 

The Labour Appellate Tribunal held that the statement filed by the 
company showed that a greater quantity of its produce was sold to its sister 
concerns than to outsiders but did not reveal the prices at which they were 
sold to sister company and, therefore, the tribunal below was right in darw- 
mg the inference that it was sold below the market rates, that the profits of 
the company had been deliberately understated, and confimicd the award of 
the lower tribunal. 

Delhi Iron Works v. Their workmen: Decision dated 5-T2-1932 in Appeal 
Cal. 198 of 1952: / L.L.J. 1953, p. 274. 

Amounts paid to Mahatma Gandhi Memorial Fund-whether allowable 

expenditure. 

The Labour Appellate Tribunal added to the gross profits the sum 
which was shown as having been donated to the Mahatma Gandhi Memorial 
Fund and then proceeded to consider the 'available surplus/ 

Textile Mills of Madhya Pradesh v. Their workmen : Decision dated 1-10-1952 
in Appeals (Bom.) 145 to 152, 183, 184, 207 of 1952: II L.L. J., 1952, p. 624: 
also Gazette of India Part III Sec. /. dated 18-10-1952, p. 458, 

Balance sheet-propriety of certain items of expenditure in- 

The workmen objected to an item of expenditure shown in the balance 
sheet to have been paid to contractors for polishing the articles produced by 
the company. The lower tribunal to which the case was remanded to rc^cord 
further evidence and to come to its own findings thereon, found that though 
the payment stated to have been made to the "contractors" appeared to have 
been made, there were indications to .suggest that the payments made were 
in all probability excessive in view of what was actually paid to their work¬ 
men or other workmen of the concern. The Labour Appellate I ribunal held 
that though there was some suspicion as to the hoita fides of the payment to 
the contractors the fact remained that the money had gone out of partneu- 
ship account and had been duly paid and in the absence of any evidence to 
the contrary it must be assumed that partners legitimately paid those monies 
to the contractors. 

Bombay Brass and Metal Works, Bombay v. Their workmen: Decision dated 
20-1-1953 in Appeal (Bom.) No. 93 of 1952: B.G.G. Part DL. dt. 12-2-1953, 
/>• 354 -' 

Claim for-^for past years. 

The Labour Appellate Tribunal refused to consider the ca.se for bonus 
for the years 1946 to 1949, the claim having been made for such bonus too 
late. 

Caltex (India) Ltd. v. Their workmen: Decision dated 28-3-1952 m Appeals 
Cal. 335 and 338 of 1951: 11 L.L.J. 1952, p. 183. 
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It was held that there was no justification for the inclusion of d(?arness 
allowance in basic wages, observing, "the principle is well established that 
bonus should be linked with basic wages alone and not with dearness allow¬ 
ance and other things/' It was also emphasised that accounts of the con 
corn as a whole and not the accounts of different branches in themselves 
should be taken into consideration while determining a claim for bonus. 


Distillery & Brewery Works' Union v. Dyer Meakin Brewery Ltd .: Decision 
dated 25-7-1952 in Appeal Cal. 40 of 1952: II L.L.J. 1952, p. 590. 


Depreciation-rate of-whether should be allowed to wipe out the 

available surplus. 

It was argued on behalf of the employers that upon any basis of cal¬ 
culation the depreciation in respect of the new plant in the year 1949 would 
leave no surplus for the payment of bonus, Jt was contended that the ordi¬ 
nary depreciation for one shift (normal) would be 3.67 lakhs and that an extra 
sliift would call for 2.75 lakhs as further depreciation, to which additional 
depreciation for new plant would come to 2.81 lakhs, in all 9.2 5 lakhs, which 
was more than the profits of the year. The Labour Appellate' Tribunal did 
not consider this to be a proper approach to the problem and held that even 
though it was a fact that the Dalmiapuram factory was a single integrated 
factory, and that for all practical purposes it must be regarded as a single 
unit of production, it must be appreciated that the business of the company 
had been expanded by issue of debentures and it would be unfair that the 
old workers should be deprived of their bonus of the year just because oi 
depreciation on an additional plant which came into operation for some three 
months and 20 days at the end of 1949. This would jjiean that instead of 
increasing the capital the plant w'as being expanded out of profits. 

The Tribunal while* stating that the company was entitled for the pur¬ 
poses of its accounts to the full depreciation as permissible under statute, 
observed, *'but it is for us to consider w’^hether such depreciation should l>e 
allowed to wipe out the available surplus as to deprive the workmen who 
have laboured for this company for a number of years of their annual bonus 
which they have enjoyed in the past. These workmen have laboured in the 
factory in the year in question, and it would be unjust to deorive them of 
bonus which they would have normally earned just because of this depreci¬ 
ation.'" The Tribunal observed, ''We do not wish to lay down any principles 
in this decision . . 

Dalmia Cement Company Limited, Dalmiapuram v. Their workmen: DecL 
sion dated 8 8-1952 in Appeal (Bom.) No. 112 of 1951: Indian Factories 
Journal, October 1952, p. 269. 

Different theatres of the same firm-^whether profits of all theatres should 

be taken together while considering- 

Where the company was a limited concern having theatres at different 
places in India it was held that for the purposes of ascertaining the "avail¬ 
able surplus" of profits in accordance with the usual formula, the accounts 
of the concern as a whole should be examined. 
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Shri Krishna & Minerva Cinema Theatres, workers of — v. Western India 
Theatres Ltd. aiid others: Decision dated 28-5-1952 in Appeal [Bom.) No. 
274 of 1951: Bombay Government Gazette Part I-L dated 19-6-1952, p. 2315. 

Extent of grant of- 

Even though the profits of the company were such as would enable 
the grant of more than 4J months' bonus the Tribunal below refused to 
grant more bonus on the ground that the quantum of 4J months’ basic 
wages was the top ceiling which could be granted. The employees appealed 
and the Labour Appellate 'fribiinal observed that the view of the adjudica¬ 
tor that 4 1 months’ basic wages was the top ceiling for the grant of bonus 
was a misconception, observing, “the question to be decided is the qna 7 itum 
of bonus to be paid out of ‘available surplus' of profits, and that the qiian 
turn may be expr(‘ss(*d in terms of basic wages or of any other unit." 

Workers of Firesto^ie Tyre and Rubber Company of India v. The Fireslone 
Tyre and Rubber Co. of India: Decision dated 15-7-1952 in Appeals (Bom.) 
Nos. 324 a7id 333 of 1951: B.G.G. Part I-L dated 7-8-1952, p. 2673. 

How to determine share capital in the case of a Foreign Company. 

It was admitted that the net assets of the company in India amounted 
to Rs. t 95.()3 lakhs. Ditficulty, however, arose about allocating this sum 
betw(‘en share capital and reserves utilised in the business for the purposes 
ot the formula laid down by the Tribunal in granting bonus. Th(' Tribunal 
however kept the (juestion open, for it observed, “It is unnecessary to decide 
the questicui as to how the net assets should be allocated between the share 
capital and reserves because we find that in this case on any reasonable com¬ 
putation there can be no available surplus out of which additional b()nus 
could be paid.” 'fhe Tribunal did not agree with the view of one of the 
lover tribunals that the whole amount should be deemed to be working capi¬ 
tal and allowed 2 per cent, return on it. 

The British Insulated CallendaCs Cables Ltd. , Bombay v. Their workmch ’ 
Decision dated 29-T-1952 in Appeals (Bom.) No. 152, 154, 156 & 157 of 
1951: 1952 L.A.C., p. 87: also I L.L.J. 1952, p. 512. 

Production-nature of- 

The Labour Apptdlate Tribunal observed, “ 1 'here is a wide difference 
between production bonus and the b^mus which the workers arc entitled to 
claim at the end of the year. A production bonus is a definite increase of 
emoluments according to a fixed scale and any workman producing more than 
the fixed minimum automatically gets such a bonus. The bonus which the 
workmen claim at the end of a year is an indeterminate quantity which is 
dependent on whether the concern has any ‘available surjdus' of profits in 
the year and it has nothing to do with production as such. 

“A production bonus is a healthy scheme for providing an incentive 
to greater effort, resulting not only in higher emoluments for the workmen 
but also in their livelier appreciation of the dignity of labour. We are not 
aware of any case where the grant of suitable production bonus has not re ¬ 
sulted in the improvement of relations bet\vccn employers and workmen." 

Metal Box Company of India v. Their workmen & others: Decision 
dated 20-4-1952 in Appeal (Bom.) No. 209 of 1951: / L.L.J. 1952, p. 822. 
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Prior chargBS--goodwill of a concarw- . . . — ‘Whathar should ba takan into 

consideration while determining- 

It was argued on behalf of the company that the company had a 
large goodwill in India for which a prior charge should be allowed as no 
charge for the same had been made either in the Capital account or Revenue 
account, and that the same was described as invisible asset. Rejecting the 
ai’gument the Labour Appellate Tribunal observed, ''We are unable to 
accept this proposition. The company is a subsidiary of Ford Motors, 
Canada, and the Company here which is a distinct unit only for assembly 
and sale, cannot claim for itself any benefits arising from the use of P'ord 
trade marks or processes or research. The concern before us is not being 
charged for the benefit of any goodwill or process, . 

Ford Motor Company of India Ltd. v. Their workmen: Decision dated 
2<)«5-ic)52 in Appeals (Bom.) Nos. 266, 337 and 352 of 1951: Bombay Gov¬ 
ernment Gazette Part I-L dated 19-6-1952, p, 2319. 

Pujah-nature of-whether can be claimed as a matter of right- 

and whether such right can be taken away by reason of the fact that the 
workers struck work. 

The right to pujah bonus is not based on the general principle that 
labour and capital should share the available surplus, but it rests on an 
agreement. That agreement may be either express or implied and where 
not express, past practice may lead to an inference of an implied agreement. 
Such practice must be unbroken and for a sufficiently long period to exclude 
the hypothesis that the payment has been made out of bounty, though it 
may not be possible to say what the length of such period should be. The fact 
that such payments have been made even in years of lo.ss would be a very 
important factor on the question whether the payments were made as of 
bounty or of obligation on the part of the employer. As to the extent of 
such payment the industrial tribunal must hold that the w^orkers w^ould be 
entitled to a reasonable amount as a term of employment and determine the 
amount when a claim for a particular year is made on the basis of the pay¬ 
ments made during the past. In the particular case before the Tribunal 
the claim was based upon an implied a^greement and the union had produced 
exhibits to show that pujah bonuses were paid in the past, and the same was 
granted by the tribunal irrespective of any question of profit or loss. 

It w^as contended by the company that even though the workers estab¬ 
lished their right to get the pujah bonus, that right was lost as the workers 
went on a strike. This argument w^as based on the terms of the agreement 
between the management and the employees as to the payment of pujah 
bonus, which agreement imposed restrictions on strike. The Labour Ap¬ 
pellate Tribunal after considering the terms of the agreement came to the 
conclusion that the w'^orkmen did not forfeit their right to get pujah bonus 
by reason of the strike in November. 

Mahalaxmi Cotton Mills Limited v. Their workmen : Decision dated zyth 
June 1952 in Appeals Cal. 290 & 300 of 1951: II L.L.J. 1952, p. G35. 

Also 1952, L.A.C., p. 370. 

Return on capital-^whether the fact of issue of bonus share should ba 

taken into account. 
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It was held that having regard to the fact that a large part of the capi¬ 
tal was made up of bonus shares a return of 4 per cent, on the capital would 
be sufficient in the case before the Tribunal. 

Ganesh Floor Mills Company v. Their workmen: Decision dated 14-1-1952 
in Appeal Cal. 46 of 1951: I L.L.J. 1952, p. 524. 

Rehabilitation-claim for- 

It was observed by the Labour Appellate Tribunal that concerns had 
become rehabilitation conscious after the Full Bench decision, and claims for 
rehabilitation were expanding. They had to be scrutinised carefully. 

Alcock Ashdown & Company v. Their workmen: Decision dated 24-4-1952 in 
Appeals (Bom.) Nos, 229 243 of 1951: / L.L.J. 1952, />. 819.. 

Rehabilitation of machinery-a factor to be taken into account while 

granting- 

It was observed by the Labour Appellate Tribunal, "It is unfortu* 
nately too true that all our calculations as to rehabilitation may be disproved 
by subsequent events: it is impossible to say what the trend of world prices 
will be in the next 15 years or which circumstances will intervene before that 
period to upset such calculations one way or the other; and no calculations 
of this kind are capable of mathematical accuracy. Wc have to take a com- 
monsense view of these matters and make an allowance for rehabilitation to 
the best of our ability and in accordance with our formula." 

Metal Box Company of hidia. Ltd. v. Their workmen and others: Decision 
dated 20-4-1952 in Appeal (Bom.) No. 208 of 1951: J L.L.J. 1952, p. 830. 

Rehabilitation-whether-figures can be changed on the basis of afii- 

davits hied. 

The Mill owners* Association contended that the figure of Rs, 72 
crores which was considered by the Tribunal to be adequate for rehabilita 
tion of machinery, should be raised to Rs. 96 crores in view of the increase 
in the price of machinery and for this purpose they relied on an affidavit filed 
by one Mr. Martin (iibson. Director of the Indian Textile Engineers, Ltd. 
The Tribunal held that it is impossible to arrive at the conclusion, on such 
limited materials, that there had been such a rise in the cost of machinery 
since the Full Bench decision, observing, "It cannot be disputed that a sub¬ 
stantial variation in the price of machinery either way would justify a recon¬ 
sideration of the figure of 72 crores; but such reconsideration must not be 
hastily undertaken and could be justified only on the basis of a substantial 
change of a stable character extending or likely to extend over a sufficient 
number of years so as to make a definite and appreciable difference in the 
cost of replacement. 

Millowners Association, Bombay v. Rashtriya Mill Mazdoor Sangh: Decision 
dated 21-2-1952 in Appeals (Bom.) Nos. 261, 262 & 264 of 1951: I L.L.J. 
1952, p. 518. 

Managing Agents' Commission- 

It was held that the managing agents would be entitled to commission 
in accordance with their contract and that the present was not the time suit¬ 
able to consider scaling down the rates of their remuneration. 

3 
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Millowners* Association, Bombay v. Rashiriya Mill Mazdoor Sangh: Decision 
dated 21-2-1952 in Appeals [Bom.) Nos, 261, 262 264 oj 1951 * ^ L.L.J. 

i952> />. 5^^- 

In the case of companies governed by the Electric Supply Act. 

It was held that as the finances of the company were governed by the 
Act, the formula adopted in Appeals Nos. i & 5 of 1950 could not be applied 
in loto and that in such a case bonus, if any, to the employees must come out 
of the clear profits in excess of the ‘reasonable return/ 

Bombay Suburban EUxtric Supply Co. v. Their workmen : Decision dated 
27-6-1052 in Appeals {Bom.) Nos. 204 & 310 of 1951: II L.L.J. 1952, p. 195. 

Loans from the parent company and customers* credit balances-whe¬ 

ther form part of ths reserves. 

The Adjudicator below had observed as follows: ‘The Union has 
argued that the amounts represented by loans from the Ford Motor Co. of 
Canada, Idd.. as also the figures of special res(Tves and customers’ credit 
balances do not form part of the reserves from past profits and thcrc-fore 
these amounts should not be allowed any return. In my opinion there is 
considerable substance in this contention of the union.’ The company objectt cl 
to the said observations, but the Labour Appellate Tribunal remarked that 
it was unnecessary for them to give any decision on the point observing, 
“We must not be taken to have accepted these observations in the adjudi* 
cator’s award.” 

Ford Motor Company of India Ltd. v. Their workmen'. Decision dated 
29 5-1952, in Appeals (Bom.) Nos. 266, 337 and 352 of 1951: Bombay Gov¬ 
ernment Gazette Part I-L dated 19-6-1952, p. 2319. 

Quantum of- 

It was observed by the Labour Appellate Tribunal as follows: “Where, 
as in this concern, the available surplus is inevitably large, there is always 
force in the contention that the bonus should be substantial although it must 
nece.ssarily fall short of the stage where it may tend to become profit shar¬ 
ing.” Accordingly the Tribunal increased the bonus from 4-J months’ wages 
to 5 months’ wages (the demand of the workers was 6 months basic wages). 

Workers of Firestone Tyre and Rubber Co. of India v. The Firestone Tyre 
and Rubber Co. of India: Decision dated 15-7-1952 in Appeals {Bom.) Nos. 
324 and 333 of 1951: Bombay Government Gazette, Part LL, dated 7-8-1952, 
p . 2673. 

Reserves-permissible-^whether gratuity reserves are- 

It was held that it was desirable in all cases to create a separate fund 
for the purposes of gratuity and modest sums of money towards the said 
fund out of a year’s profit would be allowable. 

Messrs. Metro Motors v. Their workmen: Decision dated 30-5-1952 in Appeal 
{Bom.) No. 300 of 1951: H L.L.J. 1952, p. 205. 

Recovery of advances from-whether can be made. 

It was held that it was unfair on the part of the management to deduct 
from Pujah bonus which is given with a particular view, sums of money that 
could be recoverable under the Paxunent of Wages Act. 
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General Assurance Society Ltd. v. G. A, S. Employees* Association: Deci¬ 
sion dated 20-12-1951 in Appeals Cal. 59 6* 63 of : II L.L.J. 1052, 
P- 193 - 

Payment of-to workers under a managing agency firm having large 

number of businesses-whether all employees concerned in such business 

should be paid bonus- 

It was argued that some of the sister concerns managed I>y the com¬ 
pany and therefore, the employees working under those ('ot^cerns, could not 
be paid any bonus as they had no 'available surplus’, but the Appellate tri¬ 
bunal came to the conclusion that all the employees emitled to bonus as 
they were all appointed by the principal company, observing “the mere fad 
that the work of a particular company managed by its Managing Agents is 
entrust(‘d by it to certain employees should not deprive th(’m of the bentdit (*1 
bonus because that particular company is not earning profit.’’ 

Karanichand Thapper cr Bnts. Ltd. v. Their clerical rmployers: Derisintj 
dated 12-9-1952 in Appeals Cal. & .15 (// 1952: 1951-52 Indian fa^:!('r:es 
Journal (Vol, IV). p. 365. 

Rehabilitation of machinery-how to arrive at the figure of- 

The Labour Appellate Tribunal held that in determining the cost of 
rehabilitation of machinery the appropriate multiplier should lie applied to 
the original cost of the machinery and not to the depreciated value of the 
block as was done by the tribunal below. 

The Rajalakshmi Mills Ltd.. Coimbatore and others v. Their workmen : Deci¬ 
sion dated 8-8-1(152 in .Appeals (Bom.) Nos. 4 to 35 and 40 of 1052: Un- 
REPORTEl). 

Reserves for rehabilitation-whether should be provided separately when 

depreciation is more than such requirement- 

It was held that a concern is entitled to legitimate reserves for rehabi¬ 
litation and replacement of machinery and buildings provided that the amount 
so found exceeds the statutory depreciation of the year. 

Swaslic Oil Mills, workmen of — v. Swastic Oil Mills Bombay: Decision 
dated 4-3-1953 in Appeal (Bom.) No. 89 of 1952: Gazette of India Part III, 
Sec. 1, dated 2T-3-1953: I L.L.J. 1953. p. 468. 

Reserves-Return of- 

The company demanded 4 per cent, return on its reserves employed 
as working capital. The Labour Appellate Tribunal observed, "There is no 
fixed rule as to the quantum of return to be allowed on such reserves, an*! 
each case turns on its own facts; nor did we purport to lay down any specific 
percentage in our Full Bench Decision." In the case before it the Tribunal 
took into consideration the following factors and granted a 4 per cent, return, 
viz., (i) that employees received 17.x per cent, of the nett profits by way of 
wages and bonus whereas the share holders got 9.5 per cent, dividend, (2) 
that the amenities provided to labour amounted to 7 per cent, of nett profits 
and (3) that the company was unable to borrow for anything less than 4!%. 

The Nizam Sugar Factory Limited v. Their workmen: Decision dated 
8-1-1952 in Appeal (Bom.) No. 218 of 1951: I L.L.J. 1952, p. 386. 
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Reserves -Return on 

It was observed by the Labour Appellate Tribunal, 'There must be 
sufficient evidence before a tribunal as to the utilization of a fund and the 
period thereof, if a claim for a return is to succeed. A fund like the dividend 
equalization fund or the taxation reserves or the reserve for 'Bad Debts' must 
frf)rn their very nature fluctuate during the course of a year and it is not suffi¬ 
cient for a company to come before a tribunal and say that these were the 
reserves they had at the commencement of a year and, therefore, they must 
be deemed to have continued as such throughout the period. From this as¬ 
pect it is doubtful if the amount allowed by the adjudicator as a return on 
utilised reserves is correct. We do not propose to interfere with the decision of 
the adjudicator granting the additional bonus, and the company's appeal on 
the point fails." 

Alcock Ashdown & Co. v. Their workmen: Decision dated 24-4-1052 in 
Appeals {Horn.) Nos. 229 and 243 of 1951: / L.L.j, 1952, />. 819, 

Capital-Return on-and allocations to reserves out of a current 

year's Profits. 

In the case of a company carrying on the business of departmental 
stores it was argued that in view of the nature of the business and the ele¬ 
ment of risk the company should be allowed 8 per cent, on the money em¬ 
ployed for the Bombay business and 20 per cent, for allocation to reserves 
by way of prior charges. The Labour Appellate Tribunal held that as it 
could not be asccTtaincd what benefits the London Office of the company 
when purchasing the goods had already derived by way of commission or 
what other ancillary benefits it might have received in some form or another 
before and after the goods arrived in Bombay and were sold, there was no 
justification for granting more than 6 per cent, return on the moneys used 
for Bombay businc.ss. As to the second part of the argument, it was held that 
in view of the large reserves already built up by the company in London, all 
of which had been invested and as it was not necessary to utilise the reserves 
as working capital, it would be less than realistic to expect 20 per cent, of 
nett profits by way of reserves and, therefore, the Tribunal allowed only 5 
per cent, of the nett profits by way of reserves. 

Army and Navy Stores Limited, Bombay v. Their employers: Decision dated 
11-3-1953 in Appeal {Bom.) No. 61 of 1952: / L.L.J. 1953, P- 594 - 

Capital-Return on- 

It was held that as the business of the company was not a stable one 
and the risks involved being great, a return higher than 6 per cent, would 
be allowable. 

Messrs. Metro Motors v. Their workmen: Decision dated 30-5-1952 in Appeal 
{Bom.) 300 of 1951: II L.L.J. 1952, p. 205. 

Whether the fact that the company was giving Christmas gratuity should be 
taken into account while determining the gap between the living wage and 
actual wage received by the employees while granting- 

In the case of Army and Navy Stores the company was regularly giv¬ 
ing Christmas gratuity in addition to dearness allowance, but in 1949-50 the 
company refused to pay the Christmas gratuity. It was held that if the com¬ 
pany refused to pay such gratuity the gap between the emoluments which the 
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workmen received and the theoretical living wage had been widened and that 
this factor would be material in deciding the share of workmen in the 'avail¬ 
able surplus/ 

Army and Navy Stores Limited, Bombay v. Their employees: Decision dated 
iT-3-1953 in Appeal [Bom.) No. Gi of 1952: / L.L.J. 1953, p. 594. 

Whether Apprentices are entitled to- 

It was held that as one of the tenns of contract between the parties 
was that the apprentices will not be entitled to bonus, no bonus could be paid 
to them. 

Alcock Ashdown Co. v. Their workmen: Decision dated 24-4-1952 in 
.appeals [Bom.) Nos. 229 and 243 of 1951: / L.L.J. 1952, p. 819. 

Whether amounts from previous year’s profits can be added to the year under 
consideration. 

The tribunal below in calculating bonus payable for the year i949-5(.) 
had taken into consideration a sum of Rs 3.93 lakhs from the previous year’s 
prolits. It was held that the adjudicator was in error in doing so. 

The Nizam Sugar Factory Ltd. v. Their workmen: Decision dated 8-1-1932 
in Appeal [Bom.) No. 218 of 1951: / L.L.J. 1952, p. 386. 

Whether bonus is a term or condition of employment and whether dispute 
re: future claim can be raised. 

It was argued that under the Industrial Disputes Act there' is no juris¬ 
diction to grant bonus unless the granting of bonus was expressly or impliedly 
a term of employment. The Labour Appellate Tribunal lield that there was 
no substance in the argument observing, “What then is the bonus to which 
the Statute has referred? Obviously it cannot be gratuitous payment, for if it 
is or continues to be gratuitous then it cannot spring from any right recognised 
by Tribunals. It can only be the bonus which by a long line of awards made 
by several Tribunals in India from 1943 onwards has been granttnl to work¬ 
men. The basis on which such bonus has been awarded is no longer in doubt. 
Bonus has been removed from the class of payments which used to be regarded 
as gratuitous and has acquired the connotation of a payment which the em¬ 
ployees ma}/ justly claim at the end of a year’s service based on two con¬ 
siderations: (i) that there is a gap between their present wages and a living 
wage which bonus is intended to shorten and (2) that there is an available 
surplus. . . We would hold that industrial concerns, at least after 1945, 
must be deemed to have regarded it as an implied term of employment. . 

Cases relied on: C. Baktavatsalu Nayudu v. The Chrome Leather Co. I.F.J. 
1049-50, VoL I, p. 84: Indian Hume Pipe Co. v. E. M. Nanavutly: LL.R. 
(Bom.) 1946, p. 929; Indian Paper Pulp Co. v. Indian Paper Pulp Workers' 
Union: I.F.J. 1949-50: Vol. 7 , p. 32. 

The Vazir Sultan Tobacco Co. Ltd. Hyderabad v. Their workman: Decision 
dated T4-4-1952 in Appeal [Bom.) No. 270 of 1951: 7 L.L.J. 1952, p. 814. 

Whether a dispute as to-for future years can be raised. 

“As bonus can be claimed only out of the 'available surplus’ of pro¬ 
fits, obviously a claim to bonus cannot arise until after the expiry of the 
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year in question, and thus, no question of retrospective application or im-' 
plied term before the commencement of the year is involved. ' 

The Vazir Sultan Tohacco Co. Ltd., Hyderabad v. 1 heir worknicn'. Decision 
dated 14-4-1952 in Appeal (Bom.) No. 270 oj 1951 : / L.L. j. P- ^^ 4 * 

Whether should be based on production in the case of a Sugar Factory 

It was held that in the case before the Tribunal there was no basis for 
the grant of bonus on the basis of production taking into consideration the 
fact that the sugar industry in Madras was not organised on an industry 
basis. 

Deccan Sugar and Ahkari Co. Lid., Pugalur v. Their workmen: Decision 
dated 13-3-1952: Appeal (Bom.) No. 275 of 1951: I L.L.J. 1952, p. (>57. 

Whether agreement with management in respect of-should bar em» 

ployees from agitating for more- 

Tt was observed by the Labour Appellate T ribunal as folkms: *‘It 
must be appreciated that workmen are at a disadvantage in agreem(‘nts of 
this sort, for they are not in a position to bargain with their employers on a 
footing of equality. They should not, therefore, be held to be bound bv 
their choice to accept certain amount of bonus which they essentially accepted 
Ix'cause of the prospect of getting immediate payment. . . in such circum¬ 
stance's it is impossible to maintain that the workmen are estopped from 
1 laiming an additional bonus in this adjudication, and it would be unjust to 
iM>]d that the workmen were bound by the choice made in ignorance of mate- 
lial facts.” 

Metal Box Co. of India fJd. v. Their workmen & others: Decision dated 
20-4-1952 in Appeal (Bom.) No. 208 of 1951: I L.L.J. 1052, p. 830. 

Whether a formula for future years can be evolved. 

The Labour Appellate Tribunal relying on its decision in Mazaffarpur 
Electric Supply Co. v. Their workmen* approved of the lower tribunars ut.n- 
acceptance of the company’s formulae for the grant of bonus bast'd on the 
dividends paid and held that the quantum of each year's bonus must he 
decided having regard to the trading proiils in the light of the rides laid 
down in the Full Bench decision in Appeals Nos. i & 5 of 1950. 

The Assneiated Cement Company fj Bihar v. Khalari Cement Worker's* 
Union: Decision dated 3-7-1952 in Appeals Nos. Cal. 286 & 326 of 1951: II 
L.L.J. 1052, p. 484. 

Whether probable future losses are to be taken into account while consider¬ 
ing the case for- 

It was argued before the Labour Appellate Tribunal that the profits of 
the company were likely to go down if Act XXXII of 1950 which authorised 
the coloration of vegetable ghee, were brought into force. Rejecting the argiu 
fuent the Tribunal observed, “We may at once say that the last mentioned 
cr)ntcntion does not appeal to us, for in considering the question of bonuses 
for 1948-49 we have to proceed upon the profits of that year. Whether the 
profit in future years is likely to be less or not is not relevant to the inquiry." 

* See Kharo and Akniwahds DIGEST OF DECISIONS OF THE IlON’BTiE 
L.A.T. OF INDIA, p. 51. Aho (1051-52) 3 F.I.B., p. 170. 
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Ganesh Flour Mills Co. Ltd. v. Their workmen’. Decision dated 14-1-1952 
in Appeal Cal. 46 of 1951: / L.L.J. 1952, p. 524. 

Whether prices paid for the purchase of raw materials more than the ceiling 
ones go to prove the charge of mismanagement. 

The tribunal below decided that the mills did nothing wrong in buy¬ 
ing cotton at higher prices than the ceilings fixed by Government as other- 
wist* the mills would have to be stopped which would have meant unemploy¬ 
ment. The Labour Appellate Tribunal agreed with the reasoning of the ad- 
judii:ator. 

Textile Mills of M.P. v. Their workmen: Decision dated 1-10-1952 in Ap¬ 
peals {Bom.) Nos. 145 to 152, 183, 184, and 207 of 1952; Gazette of India 
Part 111 Sec. I dated 18-10-1952, p. 458: also II L.L. J. 1952, p. 624. 

Whether bonus paid in the previous year can be debited to the accounts of 
the current year. 

I'he mills under consideration had to pay a bonus for the previous 
yt‘ar inspitc of the losses they made as the award giving such bonus was 
made industrywise. The employees objected to such debit. I'he Labour 
Appellate Tribunal observed, ‘The bonus awarded had of necessity to be 
paid in the subsequent year and went into the accounts of the year in the 
normal course as an item of expenditure/' 

Textile Mills of M. P. v. Their workmen: Decision dated 1-10-1952 m Appeals 
[Bom.) Nos. 145 to 152, 183, 184, and 207 of 1952: Gazette of India Part III 
See. I dated 18-10-1952, p. 458: also II L.L.J. 1952, p. 624. 

Whether workers are entitled to-if there are no profits, but shareholders 

are paid dividend out of the dividend equalization fund. 

It was held that it would be contrary to the Full Fjcnch decision if it 
was held that whenever shareholders are given dividends out of the divid(\pd 
equalisation fund or reserves the workmen should be given a like amount frou; 
the same funds. It was observed. “We can think of nothing which could 
support this proposition. 'I'he dividend equalisation fund is built up over a 
period of years to provide for the payment of dividends to the shareholders 
in lean years; it is money accumulated from past profils, and earmarked for 
a specific purpose. Similarly, the reserve fund has been built up out of the 
proiits of the past to be utilised for the benefit of the company. We are 
quite unable to uphold the adjudicator's decision on this point, for his deci- 
sif)n if allowed to stand would mean in effect that any asset of the company 
could be requisitioned to pay bonus irrespective of the circumstances whether 
there had been a profit or a loss in the year for which bonus is claimed and 
'bonus' w^ould then acquire quite another meaning." 

Textile Mills of M.P. v. Their workmen: Decision dated 1-10-1952 in Ap¬ 
peals (Bom.) Nos. 145 to 152, 183, 184 and 207 of 1952: Gazette of India 
Part III Sec. I, dated 18-10-1952, p. 458: also II L.L.J. 1952, p. 624. 

Whether-should be given inspite of losses, on the grounds of Social 

Justice. 

The Labour Appellate Tribunal held that the principles enunciated by 
the Full Bench in Appeals Nos. 1 and 5 of 1950 took sufficient care of the 
principles of social justice and accordingly it was held that labour was enti- 
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tied as of right to a share of the ‘available surplus' by way of bonus for the 
years so long as living wage had not been attained. It was observed, “The 
scheme of our formula was to do social justice; our Full Bench was moved 
by a desire to give a fair deal to labour, and the resultant formula was the 
best that we could devise in the circumstances to do justice between the par¬ 
ties and whenever our Full Bench formula is applied there is a dispensation 
of social justice to the appropriate limits.'' 

Textile Mills of M. P. v. Their workmen: Decision dated 1-10-1952 in Ap¬ 
peals (Bom.) Nos. 143 to 152, 183, 184 & 207 of 1952: Gazette of India Part 
III Sec. I dated 18-10-1952. p. 458: also 11 L.L.J. 1952, p, 624. 

Whether can be given in the absence of 'available surplus’-and principle 

of Social Justice- 

It was held that where no ‘available surplus’ could be found to pa3^ 
Ixmiis, it could not be given on some undefined grounds of ‘Social Justice'. 
It was observed, “The grant of bonus amounts to labour's participation in 
the prosperity of a concern in the year in question. There must, therefore, 
be a foundation of prosperity in the year before a tribunal is justified m 
granting bonus. And what is social justice? Social justice is not the fancy of 
any individual adjudicator, if it were so then ideas of social justice might 
vary from adjudicator to adjudicator over all parts of India.” 

Famous Cine Laboratory, Bombay v. Their workmen: Decision dated 
20-1-1953 in Appeal (Bom.) No. 78 of 1952: 1953“54 Indian Factories Jour¬ 
nal, (Reports) Vol. V. p. 38. Also B.G.G. Pari I-L, dated 12-2-1953, /». 363 
also I L.L.J . 1953, p. 466. 

Whether-is a customary payment and can be granted inspite of losses. 

It was argued on behalf of the workmen that the company had been 
paying bonuses during past years even though it suffered losses and there¬ 
fore the company ought to pay bonus. The tribunal below had granted one 
month’s bonus. The Labour Appellate Tribunal held that there could be no 
question of a custom to pay bonus or for any order proceeding upon such 
custom, and referring to its earlier decision in the Textile Mills of M.P. (1952 
11 L.L.J. 624) observed that the Full Bench formula took into consideration 
the requirements of social justice. It was also emphasised that existence of 
low wage was not a ground (and in the case before it, it was not proved that 
the existing wages were low) for grant of bonus inspite of losses. 

Messrs. Narrondas Manor das Precious Metal Refinery v. Their workmen: 
Decision dated 29-T-1953 in Appeal (Bom.) No. 102 of 1952: 7 L.L.J. 1953. 
p. 360. 

Whether rehabilitation of buildings should be included in “prior charges” in 
aalculating- 

It was held that rehabilitation of buildings was an item which should 
be included along with the rehabilitation of plant and machinery while com¬ 
puting the available surplus for the payment of bonus. 

Rashtriya Mill Mazdoor Sangh, Bombay v. The Millowners' Association, 
Bombay & Ors.: Decision dated 21-2-1952 in Appeals (Bom.) Nos. 261, 262 
and 264 of 1951: / L.L.J. 1952, p. 518. 
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Whether reserves for capital expenditure can be created out of the revenues 
of a current year. 

It was held that the item of Rs. 60,000 set apart in the balance sheet 
under the heading '"reserves for extension and improvement'' was appa¬ 
rently reserved for capital expenditure and therefore it could not be allowed, 
as ordinarily capital expenditure ought not to be met from the current revenue, 
observing, 'The reserve fund to which the said amount has been appro¬ 
priated stood at the end of the year at £2,24,000 and for the purpose of con¬ 
sidering the claims of workmen for bonus, we think that the amount so set 
apart from the revenue of 1950 is unjustified, at any rate, too hi»h." Ac¬ 
cordingly the tribunal increased the amount of bonus by one month. 

Calcutta Tramways Company Ltd, v. Their workmen: Decision dated 
6-11-1952 in Appeal Cal. 14 of 1952: I L.L.J, 1953, P‘ 

Whether the fact that larger Dividends to shareholders and special bonus to 
Directors have been paid should entitle workers to increased rate of- 

Jt was held that as the shareholders were paid increased dividends 
from year to year and the directf)rs received special bonus there was no reason 
why the workers should not get enhanced bonus, observing, "The dividend 
equalisation fund of Ks. 20,000 in the year in question does not seem to be 
justified." 

Jhanshi Electricity Co. Ltd. v. Their workmen : Decision dated 27-10-1952 
in Appeal Cal. 138 of 1952: / L.L.J. 1953, p. 252. 

Whether the formula adopted by the Industrial Court in Sholapur Mills case 
(1951 I.C.R. (Bom.), p. 825) should be adopted. 

The Labour Appellate Tribunal held that it considered that the Full 
Bench formula adopted for the purposes of calculating the rehabilitation re¬ 
quirements was clear and explicit and there was no reason for the tribunal 
Ixdow to follow any other method and observed that it had neither adopted 
nor approved of the formula applied in the Sholapur Mills' case. 

Raja Bahadur Motilal Poona Mills v. Their workmen: Decision dated 
25-11-T952 in Appeals (Bom.) Nos. 109 and 115 of 1952: Bombay Govern¬ 
ment Gazette, Part DL dated 25-12-1952, p. 4023.. 


CHANGE 

(Under the Bombay Industrial Relations Act, 1946). 

It was held that a 'change' meant a departure from something con¬ 
stant and well ascertained; and that the prize or 'inanT given for purposes of 
encouraging workers to increase the efficiency during a certain period would 
not partake of the character of a change, for such prize was not based on 
any fixed principle or routine but varied according to the will of the manager. 

Monogram Mills Company Limited, Ahmedahad v. Their workmen: Decision 
dated 18-11-1952 in Appeal (Bom.) No. 81 of 1952: I L.L.J. 1953, p. 59. 
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charge sheet 

For unauthorised coiiection of moneys - —whethBf should ificlude the parth 

culars as to purpose of the coUection and the source of information, etc. 

It was held that a charge sheet need not state the purpose for which 
Wie swbseTipdon was being collected and indicate the source of information or 
the evidence in support, for in many cases it would be impossible to know 
for the employer the purpose for which the money was being collected or 
w^ould be utilised and that it may not be desirable to disclose the names of 
the witnesses who w'ould be called to prove the charge at the enquiry. 

Kanpur Mazdoor Congress v. J. K. Cotton Manufacturing Company Ltd ,: 
Decision dated 19-5-1952 in Appeal Cal, 189 of 1951: II L.L. f. 1952. p. 
590 - 

Whether omission of serial number of standing order makes a-irregular 

or vague- 

I'he charge-sheet given to the wY)rker contained all the details of the 
misconduct. The only thing omitted was that the serial number of the stand¬ 
ing order under which the employee w'as charged w^as not mentioned. The 
Labour Appellate Tribunal held that this omission did not make the charge- 
sheet irregular or vague as it definitely conveyed the idea as to wdiat was the 
charge which the employee had to meet. 

Cliini Mill Karamchari Lhiion v. R, B. Lachmandas Mohanlal and S(^ns: 
Decision dated 2Q-5-1952 in Appeal Cal. 197 of 1951. Unreported. 


CLASSIFICATION 

Where classitication of grades and scales is the outcome of agreed 
solution between the Works Committee and the Management, it sliould al¬ 
ways be entitled to great w^eight and should not be readily disturbed. 

Mclal Box Company of India Lid., v. Their voorkmen and others: Decision 
dated 20-4-1952 in Appeal {Bom.) No. 209 of 1951: I L.L.J. 1952, p. 822. 

The Labour Appellate Tribunal observed that as the Tribunal becomes 
functus officio as to the particular matters referred to it, and as under sec¬ 
tion 20 (3) of the Industrial Disputes Act proceedings before a Tribunal come 
to an end on publication of the award, the directions given by the Tribunal 
in respect of classification (the Tribunal bclow^ had directed that objections 
to the classification made by the company should be brought before him for 
decision) were, therefore, futile. 

hamdar Limited, Bombay v. Their workmen: Decision dated 30-6-1952 in 
Appeals {Bom.) Nos. 289 and 290 of 1951: II L.L.J. 1952, p. 198. 

Certain classifications made by the Tribunal below^ were reversed bv 
the Labour Appellate Tribunal and in certain other respects it rejected the 
Union’s contentions) (This shows that the Tribunal has power to order classi¬ 
fication of employees in certain cases). 

Caltex {India) Limited v. Their employees: Decision dated 283-1952 in 
Appeal Cal. 335 and 338 of 1951: II L.L.J. 1952, p. 183. 
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CLERICAL STAFF 

Whether-in factories should be on daily rates or monthly rates- 

Tt was held that in view of the practice in Bombay State of clerks in 
factories being on daily rates, there was no reason for the adjudicator to 
change them on a monthly rated basis. 

Metal Box Compajty of India Limited, Bombay v. Their HHirkmcn ovd 
others: Decision dated 20-4-1952 in Appeal [Bom.) No. 209 of 1051: I L.L. 
J. 1952, p. 822. 


CLERICAL WORK 


What is- 

In an award made by the Industrial Court, Bombay [1950 I.C.R. 
(Bom.), p, 8] four grades were laid down for the clerical employees of the 
cotton textile mills at Bombay. The fourth grade which came to be known 
as semi-clerk category was intended for such clerks, wiio, on account of their 
(jualifications or their duties and responsibilities, could not be placed in the 
grade of ordinary clerks, but were doing clerical work of a minor order, con¬ 
sisting of taking readings, or jotting dowm numbers or preparing passes, etc., 
and it might or might not combine some little manual work. The Labour 
Appellate I'ribunal relying on the recommendations of the Central Pay Com¬ 
mission, viz., '‘Where clerks are not required to be even matriculates, e.g., 
tally clerks, appropriate scales from class IV may be adopted/', held that the 
adjudicator when he created the fourth grade was interposing an additional 
grade between the operatives and the clerks proper, so as to give the opera¬ 
tives who did the clerical work of a minor order in or about the ordinary w'ork 
of the factory a chance of improving their position, and that it was not in¬ 
tended that clerks doing clerical work of a minor order like taking simple 
readings, etc., should thereby become part of the normal cadre of clerks. 
The Tribunal pointed out that the confusion arose because of the inconsistent 
observations of the adjudicator in his original award and clarification thereof. 

The Coorla Spinning and Weaving Company Limited and 4 others v. Their 
workmen: Decision dated 27-6-1952 in Appeals (Bom.) Nos. 221, 222, 223, 
225 and 226 of 1951: Unreported. 


CLOSURE 

Permission for-during the pendency of a dispute- 

Following the decision of the Madras High Court in the Metallurgical 
case fT9'^2-l L.L.J. 364) the Labour Appellate Tribunal granted an applica¬ 
tion of the employer to close down the concern, observiqg that even though 
the Tribunal w^as not competent to consider the question whether the refusal 
of an employer to continue business is justified or not, the mill was bound 
to apply to the Tribunal for pennission under section 22 of the Industrial 
Disputes fAppellate Iribimal) Act, 1950, during the pendency of the appeal. 
Accordingly, the Tribunal granted the application on the following condi¬ 
tions : 
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1. That the employees concerned shall be paid their dues up to the 
date of discharge consequent upon the pennission. 

2. That the intimation of re-starting of the mill shall be given by 
notice in the local press and that the present employees shall have the prior 
right to re-employment according to seniority; and 

3. That the employees shall be paid as retrenchment relief one 
month's basic wages for every year of completed continuous service, and the 
basic wage on which such calculation is to be made shall be last basic wage 
prior to the grant of the permission, 

Siidhama Silk Mill, Goregaon v. Their Employees: Decision dated 6-6-1952 
in Application (Misc.) (Bom.) No. 237 of 1952: II L.L. f. 1952, p. 603. 

Also see “Retrenchment relief—whether can be granted on closure of a con¬ 
cern when provisions as regards gratuity and provident fund exist—and con¬ 
siderations for the grant of— 

COAL MINES PROVIDENT FUND & BONUS SCHEME ACT 

See “Acts” 


COMPENSATION 

It was held that in determining the liability and the amount of ('om- 
pensation, tribunals should not be led by mere sympathy or make awards 
which savour of penalty. 

Punjab National Bank Limited v. Their workmen: Decision dated 22-9-1952 
in Appeals Cal. 166 of 1951, 25, 69 and 70 of 1952: II L.L. f. 1952, p. (^S. 

For injuries-whether an appeal lies- 

It was held that no appeal against an order granting compensation 
could be maintained unless it involved a substantial question of law. 

Kirloskar Bros. Ltd., Kirloskarwadi v. Their workmen: Decision dated 
16-5-1952 in Appeals (Bom.) No. 263 & 278 of 1951: II L.L.f. 1052, p. 45. 

For wrongful termination of service- 

It was contended on behalf of the company that as the employee had 
given up a part of her claim for compensation in a letter written by her to 
the company the tribunal ought not to have granted the full amount of com¬ 
pensation. The Labour Appellate Tribunal held that the letter in question 
was an offer for compromise, and that having rejected the same the company 
could not rely on it. 

Messrs. Ivan Jones Ltd., Calcutta v. Their workmen: Decision dated 
Appeal Cal. 133 of 1952: / L.L.J. 1953, p, 485. 

For work on holidays 

A U.P, Government Order prcscribc^d certain scale of compensation 
for work on holidays. The Works Committee claimed higher rate of com- 
)>cnsation on the alleged unanimous agreement arrived at. The Labour Ap¬ 
pellate Tribunal held that even if it could be proved that such an agreement 
existed the workmen could not claim higher rate of compensation than pres- 
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cribed in the Government Order as the Works Committee had no power to 
arrive at the agreement on the subject matter in question and as such the 
same was not binding on the management. 

Chini Mill Madonr Sangh v. Vishnu Pratap Sugar Works Ltd .: Decision dated 
7-5-1952 in Appeal Cal. No. 136 of 1951: Indian Factories Journal {Reports) 
September 1952. p. 198. 

On retrenchment-considerations in grant of- 

It was observed by the Labour Appellate Tribunal as follows: 
“Retrenchment is always regrettable, but unfortunately it becomes inevi¬ 
table at times. The workmen have put in long and loyal years of service 
in the company which has had the benefit of it and the employees must, 
therefore, be shielded from the worse rigours of retrenchment.’" Accord¬ 
ingly, compensation at the rate of one month’s basic wages for every year 
of service (calculations being made on the basis of the last salary drawn) 
was directed to be paid. 

The management of Bangalore Woollen Cotton and Silk Mills Co, v. Muni- 
swami and 17 others: Decision dated 14-2-IQ52 in Appeal [Bom.) No. 3 
of 1952: I L.L.J. 1952. p. 654. 

On retrenchment-considerations for the payment of- 

It was argued that no further compen.sation is admissible beyond 15 
days' pay in lieu of notice under standing orders wdiich had already been paid. 
The Labour Appellate Tribunal rejected this contention observing, “When 
workmen are retrenched, they are entitled to what is termed as 'retrench¬ 
ment relief’ that is to say, compensation for the loss of employment for no 
fault of theirs. In assessing the amount various factors have to be taken 
into consideration, viz., length of service, causes for retrenchment and the 
ability of the employer to pay.” 

Presidency Jute Mills Company Limited v. Presidency Jute Mills Co. Em¬ 
ployees* Union: Decision dated 2-1-1952 in Appeal Cal. 93 of 1950: J 
L.L.J. 1952, p. 796: also 1952 L.A.C. 62. 

On retrenchment-whether the fact that retrenched workers would find 

it difficult to get employment elsewhere should be a relevant considera¬ 
tion— 

It was held that as the staff of the cane department would have 
found it difficult to get employment elsewhere w^as an important factor to 
Ix^ considered while granting unemployment relief. The Tribunal observed 
that where retrenchment is justified compensation at the rate of 15 days 
usages in lieu of notice should be paid, and that retrenchment relief would 
depend upon the special facts of the case, but generally speaking length of 
service and cause of retrenchment and the ability of the emp)loyer to pay 
are all relevant factors. 

Shankar Sugar Mills Ltd., Deoria v. Shankar Mazdoor Sangh: Decision 
dated 15-7-1952 in Appeals Cal. 294 and 303 of 1951: II L.L.J. 1952, p. 
632. 

On retrenchment- 

In a case before it the Labour Appellate Tribunal granted by way of 
retrenchment relief one month's salary including all emoluments for every 
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Year ol scrvic(' or a fraction thereof; the salary being taken as the one which 
the retrenched employee last drew. 


Taia 

26-11-1052 


wr 7/// Taiapnram v. Their u'orhncv: Decision dm.: 

on rn,n.nnnn,J. -»<■«">“• -"" 

in advance - r • ^ 

It was held that the demand of the employees for six months wvi^s 
and dearness alknyance as compensation on retrenchment could not be con 
^idcrcil as the question of retrenchment relief must be considered if and 
when it becomes necessary to retrench and retrenchment relief must depend 
upon the facts and circumstances then existing. It was not possible to lay 
down any hard and fast rule in such matters and that normally gratuity 
scheme provides for compensation pav^able upon termination of service by 
the company. 


Swastic Oil Mills—Workmen of v. Swastic Oil Mills Co. Ltd., Bombay: 
Decision dated 4-3-1953 in Appeal [Bom.) No. 89 of 1952: Gazette of India 
Part JII. Sec. 1 dated 21-3-1953, p. 118: also 1 L.L.J. 1953, p. 468. 


Unemplayment-in the event of stoppage-whether can be 

granted- 

It was held that as the standing orders of the company, which pro¬ 
vided for stopping of any machine, etc., in the event of circumstances 
beyond its control, must be deemed to define conditions of service, and that 
no claim for unemployment compensation could be entertained where the 
stoppage was governed by the standing orders. 


Gaya Cotton and Jute Mills Limited v. Gaya Cotton and Jute Mills Labour 
Union: Decision dated I9-3'I952 in Appeal Cal. 309 of 1951: II L.L.f. 
1952, p. 37 - 

Whether-can be granted on the basis of rule of ''aggravated dama¬ 

ges"— 

The tribunal below had directed the company payment of six months' 
wages on the grounds: (i) the workers went under great sufferings and 
serious mental worries, (2) it was a case of worst retrenchment with a vin¬ 
dictive motive and (3) to effect a check on the company’s playing wantonly 
with the destinies of the workers. The Labour Appellate Tribunal set aside 
this part of the award observing, "There is no scope for an award imposing 
a penalty or for the rule of ‘aggravated damages’ as knowm in civil law, 
where a workman wrongfully dismissed or discharged is reinstated and 
placed in the same position vis-a-vis his employer as if his services had not 
been terminated. The function of an industrial tribunal constituted under 
the Act is, in our opinion, not to punish or to use a common expression, 
'to make an example' to prevent future lapses." This view finds support 
in the case of National Labour Relations Board v. Fansteel Metal Corpora¬ 
tion (83 United States Supreme Court Reports — Lawyers Edition, p. 636). 

Imperial Tobacco Company of India v. Their workmen: Decision dated 
3-9-1952 in Appeal Cal. 65 of 1952: II L.L.J, 1952. p. 829. 

Whether-should be given in addition to gratuity- 


Certain workers whose services had been terminated without givine 
them proper charge sheets and calling for their explanation, were ordered 
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to he paid gratuity at the rate of 15 days' wages per year of service (the 
workers could not be reinstated) and, in addition 3 months’ pay and dear¬ 
ness allowance. The Labour Appellate Tribunal held that he tribunal’s order 
granting further compensation by way of 3 months’ pay and dearness allow¬ 
ance was not justifiable and the same was, therefore, reversed. 

Mancc^anc'iil of Varadaraja Motor Service, Karur v. Their workmen: Deci¬ 
sion dated 26-11-1952 in Appeal Bom. No. 118 of 1952: / L.L.J. 1953. 
p. 226. 

Whether justified on principles of social justice when a worker is dismissed. 

It was held that the order of the Board of C'oiiciliation granting coin 
pensaiion “to meet the ends of social justice” was wrong, obr^erving, “No 
question oi social justice or compensation arises vslum a workman is right- 
fulb/ dismissed.” 

J. K. Jiilc Mills Company Limited v. Rashtriya Mill Mazdo^)}' Sabha: 
Decision dated .1-3-1052 in Appeal Cal. 104 of i()5i : I I..L.]. 1952. />. 808. 

Whether-should be based on basic wages and dearness allowance where 

an employee is victimized. 

The tribunal below finding that the employee had been dismissed as 
a result of victimization granted reinstatement and compensation based on 
his basic wages only in view of the fact that the company had suffered losses, 
d he J^abour Appellate d ribunal held that the lower tribunal was not justihed 
in giving compensation only on the basis of basic wages and modihed the 
award by directing the company to pay compensation on the basis of basic 
wages plus dearness allowance at the rate last drawn by the cinplf.yee. 

M essrs. Shree Ram Silk Manufacturing Company. Hoogly v. Their work¬ 
men: Decision dated 28-1-1953 in Appeals Cal. 356 and 362 of 1952: I 
L.L.J. 1953, p. 487. 

Whether - can be granted if the retrenchment is bona fide. 

The tribunal bc-low found that the retrenchment was l)ona fide and 
tlK'ivfore no compensation could be awarded. The Labour Appellate Tri¬ 
bunal field that workmen retrenched were entitled to compensation by way 
of retrenchment relief and that compensation as is usually paid, is to be 
measunjd by the period of service and by the rate of emoluments they were 
getting immediatciy before their discharge. 

Gran I Hotel, employees of —v. Messrs. Grand Hotel. Calcutta: Deciskm 
dated 6-2-1953 in Appeal Cal. 264 of TO51: Unkkported. 


COMPENSATORY HOLIDAY 

See “Holiday”. 


COMPOUNDER 


Wages of~ 

The Labour Appellate Tribunal observed, “We appreciate that the 
compounder has to be a qualified man whose capacity cannot be said to be 
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lower than that of the junior clerks, who designated as *D’ grade clerks, 
are getting Ks. 65-150. We, therefore, modify the award to the extent of 
giving the scale to the compounders viz,, Rs. 65-150.'' 

Kamani Metal and Alloys Ltd.^ workmen of — v. Kamani Metal and 
Alloys Ltd., Ktirla: Decision dated 29-8-1952 in Appeal {Bom.) No. 240 of 
1951: Bombay Government Gazette Part I-L dated 25-9-1952, p. 3069. 


CONCILIATION PROCEEDINCS 


When end- 

It was held that conciliation proceedings should be deemed to conclude 
when the report of the conciliation officer is received by Government. Any 
strike commenced within 7 days after the conclusion of the proceedings under 
section 22 of the Industrial Disputes Act is prohibited and therefore becomes 
illegal. 

Mahalaxmi Coltcni Mills Ltd. v. Their workmen: Decision dated 27-6-1952 
in Appeals Cal. 290 and 300 of 1951: // L.L.J. 1952, p. 635: also 1952 
L.A.C. 370. 

When end- 

See “Acts-Industrial Disputes Act, 1947-section 22.” 


CONTRACT LABOUR 

Under the Indian Mines Act-whether change in conditions of service of 

-contravenes the provisions of section 33 of the Industrial Disputes Act. 

See “Acts-Industrial Disputes Act, 1947-Section 33-whe¬ 
ther change in conditions of service of-contravenes the provisions 

of-“ 


COSTS 


When should be awarded- 

The tribunal below had awarded costs to the workers. The Labour 
Appellate Tribunal observed. “It is unwise to give costs in industrial pro¬ 
ceedings unless the conduct of either party has called for it.“ Accordingh^ 
the order as to costs was set aside. 

Certain Hotels, Madras v. Their workmen'. Decision dated 7-8-1952 in 
Appeals (Bom.) Nos. 339 to 351 of 1951: II L.L.J. 1952, p. 812. 


COST OF LIVING INDEX FIGURES 

It was argued on behalf of the workmen that the cost of living index 
figures as compiled by the West Bengal Government should not be accepted 
as in fact there was a great disparity between the actual expenses incurred 
by a workman and the expenses as it should be on those Government figures. 
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This contention was urged on the assumption that the Government figures 
were prepared on the controlled prices of rationed articles. The Labour 
Appellate Tribunal did not accept the contention as there was no material 
to show how the prices were calculated observing, "assuming that the pri¬ 
ces charged at ration shop and the prices of commodities like rice as were 
prevailing in markets situate in non-rationed areas were both taken into 
consideration and an average struck, there would also be some substantial 
disparity in the actual expenses seeing that a workman is not likely to gel 
his full food requirements from ration shops, and may have to go to the 
fair price shops in rationed areas, where prices charged for rice are consi¬ 
derably higher than those charged at ration shop." 

Calcutta Tramways Co. Ltd, v. Their workmen: Decision dated 
b-ii-1952 in Appeal Cal. 14 of 1952: I L.LJ. i953» />. 81.. 


DEARNESS ALLOWANCE 

Capacity to pay in respect of charitable institutions. 

The Labour Appellate Tribunal generally agreed with the following 
observation of the tribunal below: "The theory that an institution which 
cannot pay for the minimum requirements of a workman have no right to 
exist cannot be unqualifiedly applied to a charitable institution, an institu¬ 
tion formed with a laudable object and which gives reliefs to society in the 

matter of health, etc. The wants of the workmen must be weighed with 

the ability to pay." 

Sri Vishuddhanand Saraswathi Marwari Hospital v. Their workmen: Deci-^ 
sion dated 4-7-1952 in Appeals Cal. 19 & 38 of 1952: II L.L.J. 1952, p. 327. 

Changes in- 

In a company before the Tribunal the rate of dearness allowance 
yielded an excessive percentage of neutralisation after certain slab. The 
Labour Appellate Tribunal therefore reduced the rate of such percentage 
to a certain degree observing, "We appreciate that it would be unfair to 
make a sharp and sudden truncation of the dearness allowance as suggested 
by the employees." 

Kirloskar Bros. Ltd. v. Their workmen: Decision dated 16-5-1952 tit 

Appeals {Bom.) Nos. 263 & 278 of 1951: II L.L.J. 1952. p. 45. 

Consolidation of-in wages. 

The Labour Appellate Tribunal held that as there was no demand 
for consolidation of dearness allowance into basic wages there was no justi¬ 
fication for its being so consolidated. The Tribunal also observed that the 
method of consolidating part of dearness allowance into basic wages would 
affect the basic wages which had been fixed according to certain accepted 
principles, and that such a direction would lead to many complications. 

Kamdar Ltd. Bombay v. Their workmen: Decision dated 30-6-1952 in 
Appeals [Bom.) Nos. 289 6* 290 of 1951: II L.L.J. 1952, p. 198. 

4 
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5P whether f«H neutralteatlon can be given. 

< MPutraruat*®"- to pav could not be quest ioiM'!'., 

,v..,s heW th.t «;hcro pav^an/jos shovid not 

«« /„ „u- '"/traiization of so much as 40 points xxbkh 

foe- dcpro cd of the ^zn'ht cf ^ ^ month, like tribunal 

nit'unt to each of the workers a JOss 01 ‘ i ,., 

below had loft 40 points on the ground that tflO COftCCm WdS 3 . public utility 
concern). The Appellate Tribunal also observed that where the question 
mvolved was one of neutralization of the burden on account of increase in 
prices due to factors over which neither the workmen nor the company had 
any effective control, no distinction should be made between a public uti¬ 
lity concern and other concerns, much less an adverse distinction in the 
case of workmen employed in a public utilit}^ concern, d'he Tribunal ex¬ 
pressed its opinion that “full neutralization should not be allowed on the 
ground urged by the company before the tribunal that it would have a 
tendency to help inflation of prices.'" 

Calcutta Tramways Co. Ltd. v. Their workmen: Decision dated 6-t 1-1952 
in Appeal Cal. 14 of 1952: I L.L. J. 1953 p. 81. 


Extent of neutralization and greater relief to low paid employees. 

It was observed tliat nowhere in India full neutralization had been 
allowed, the highest being at Ahmedabad. The Appellate Tribunal also 
held that the tribunars order giving greater relief to the low paid employees 
was not called for and was, therefore, liable to further complicate the issue 
of dearness allowance while considering the case of other categories. 

J. K, Iron and Steel Co. and others v. Their workmen: Decision dated 
24-TO-1952 in Appeals Cal. 321 to 324, 350, 352 358 of 1951. Unre- 

PORTED. 


Extent of neutralization of- 

It was argued on behalf of the union that if on the minimum wage 
fixed the rise in prices is not fully neutralised, it will cease to bo a minimum 
wage and would cause great hardship to the employees concerned. Keject¬ 
ing the argument, the Labour Appellate Tribunal observed, “We must cm 
phasise that in no case in these parts full neutralization has been allowed. It 
varies from place to place being the highest in Bombay and Ahmedabad. In 
this connexion we might also refer to the observations made by this Tribunal 
in the case of Buckingham and Carnatic Mills,* viz., the generally accepted 
view is that complete neutralisation should not be allowed by payment of 
dearness allowance inasmuch as (i) industrial workers should also be called 
upon to make sacrifice like all other citizens affected the rise in prices due 
to abnormal conditions and (2) complete neutralization would tend to add 
fillip to the inllationary spiral." 

Employers of Messrs. W. A. Bcardsell & Co. Lid. v. The Management of 
Messrs. W. A BcardscU & Co Lid.: Decision dated 19-12-1952 in Appeal 
{Bom.) No. 242 of 1952: / L.L.J. 1953, P’ 238. 

Principles for the fixation of- 

It was held that in view of the fact that Rs. 10 granted to the w'orkers 
as a flat addition to the clearness allowance was comparable with the dearness 
allowance existing in the area, the same was reasonable and needed no 
revision. 

LX J. 195i7 p. 014. 
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D.BM. Mills Ltd., Hyderabad v. Their imrkmen: Decision dated 16 7-1952 
tn Appeals (Bom.) Nos. 355 of 1951 and 46 of 1952: JT L.LJ. 1952. p. 300. 

Reduction in the rate of-- 

The mill company contended that the dearness allowance I0 the 
extcmt of 00% of Ahmedabad dearness allowance (to which the company 
had agreed in 1948) gave more than 100% neutralization, and looking to 
the comparaiively higli wage' structure prevailing in 1 Ik' mills the said per¬ 
centage should be reduced, 'fhe Court Vk‘1ow had rt'rluce.l llu' percentage 
to 85 H(> ihe Ahmedabad dearness allowance which gave 100% neutrali¬ 
zation. On appeal the I.abour Appellate Tribunal h('ld that n; excev)t 

at Ahmedabad neutralization in the increased cost of li\'iiig had beioj 
grauU‘d to the e.xtent of 100% and therefore 100% neutraliziUion was not 
justifiable. Tht' Tribunal accordingly reduced the <]('ariie-s aHov uirt' to 
of what is paid at Ahmedabad, w’hich means neutralization to tiie extent of 
94 % • 

Shri Dinesh Woollen Mills, Baroda v. Their workmen: Decision deled 
23-4-1953 in Appeals (Bom.) 196 209 of 1952. I^xkepoktko. 

Whether different rates for different categories feasible. 

The tribunal below had granted different rates of dearness allowance 
to different categories such as nurses, compounders, v\c. The Labour Appel¬ 
late I'ribnrial held that wliatever the amount of dearness allowance, thc' catr*- 
gorics mentioned above have to be placed on the same footing, observing 
“When wages are fixed, the basis usually is 3 ('onsumption units and the 
dearness allowance must be commensurate vvith the extra cost of feeding 
1h()S{' 3 consumption units on account of rise in prices and the amount must 
be the same whetlier the workman is at the lowest or highest rung ^)f the 
laddier of his grade. In a matter like this attractivo and simple rule-; 
must, in our opinion, be outweighed ])y considenitions of fairness 
equity." 1 'he Tribunal lield that dearness allowanc-e should be fixed on ibt‘ 
basis of wage groups. 

Sri Vishuddhanand Saraswalhi Marwai'i Hospital v. Their workmen: Deci¬ 
sion dated 4-7-1952 in Appeals Cal. 18 er 38 0/ 1952: // L.L.]. i(rt2, p. 327. 

Whather different scales should be given- 

There were 331 workmen in the employment of the company out of 
whom 207 wx)uld secure an advantage if the textiU' scale of dearness allow¬ 
ance was made applicable; the remaining ii 7 would be adversely affected 
thereby. The industrial tribunal below' decided that the company should pay 
all its wx)rkmcn dearness allowance at the textile scale. An aupt'a! by :i7 
persons w^as filed before the Labour Appellate Tribunal which luld that “It 
is clear that the employees by the very terms of their claim excliulcdt tlie 
possibility of these 117 persons being adversely affected." It was directed 
that only dearness allowance as expressed by percentage of pay would be 
applicable in the case of tjic 1T7 workmen. The demand of the employees 
was: Workmen should be paid dearness allowance according to the scak- 
foilowa^d in the Cotton Textile Industry in Bombay for the mill operatives 
or on the present percentage scale, whichever is higher. 

Workmen employed, tinder the Shaparia Dock Steel C'o. Ltd., Bombay v. 
Shaparia Dock and Steel Co. Ltd., Bombay and another: Decision dated 
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18-1-1952 in Appeal (Bom.) No. i of 1952: Bombay Government Gazette 
Part 1-L dated 31-1-1952, p. 622. 

Whether different rate of-should be paid to iotuer paid Itaff. 

It was held that as the lowest paid categories of employees are most 
in need of relief by way of dearness allowance they should be given the same 
rate as given to other categories. 

New Cinema, Salem 6- Others v. Their workmen : Decision dated 13-3-1952 
in Appeals (Bom.) Nos. 239, 279, 280, 292 & 246 of 1051: / L.L.J. 1052, 
p. 649. 

Whether all the units of a company should pay similar- 

It was argued that the dearness allowance scheme introduced was 
made applicable to all the concerns managed by the Tata Industries Ltd., 
and, therefore, for the sake of uniformity the dearness allowance granted 
in the concern before the Tribunal should not be disturbed by an award. 
The Labour Appellate Tribunal observed, ‘There is no doubt that such uni¬ 
formity has considerable attraction, and we would be inclined to adopt such 
a scheme unless by its application the w'orkmen were to receive a lower dear¬ 
ness allowance or their total emoluments were thereby reduced, compared 
to the past. . 

“Our main concern in matters of dearness allowance is about the lower 
paid employees.“ 

Tata Oils Mills Company v. Their Workmen: Decision dated 16-10-1952 in 
Appeal (Bom.) 297 of 1951: II L.L.J, 1952, p. 814. 

Whether increase in-in respect of sister concern should be a ground 

for a demand- 

The employees of the Burmah-Shell Oil Company were successful in 
getting their dearness allowance rate increased (w'hich was considered by the 
Labour Appellate Tribunal as “sufficiently generous"). The employees c>f 
the present company which deals in the same product and in the same loca¬ 
lity agitated for such increase. The Tribunal below to which the dispute was 
referred came to the conclusion that there was no justification for the increase. 
The Labour Appellate Tribunal held that the rate of dearness allowance in 
sister companies operating in the same locality should be uniform. The Tribu¬ 
nal. however, observed, “In this case if the claim of the union is allowed, 
it will prompt the workers of the Burmah Shell to raise further demands and 
to continue the agitation. In this way it is not likely to lead to any indus¬ 
trial harmony or peace." 

Standard Vacuum Oil Company Employees" Union v. Standard Vacuum Oil 
Company, Madras: Decision dated 5-12-1952 in Appeal (Bom.) No, 167 of 
1952, I L.L.J. 1953, p. 236. 

Whether same rate of-should be made appifoable to clerical and other 

workmen. 

It was held that simply because the company was a member of the 
Bengal Chamber of Commerce it should not be directed to pay the scale of 
dearness allowance recommended by the Chamber of Commerce for workers, 
to clerks and cashiers because the standard of living of clerks (who mostly 
belong to the middle class) is higher than that of the working class, as re- 
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fleeted in the index figures published by the Bengal Chamber of Commerce 
and that, therefore, they should get higher rate of dearness allowance. 

Calcutta Tramways Co, Ltd, v. Their clerks and Depot Cashiers: Decision 
dated 6-TI-1952 in Appeal Cal, 3 of 1952: / L,L.], 1953, p, 73. 

Whether a big increase in-can be given. 

The Tribunal below had increased the dearness allowance from Rs. 10 
to Rs. 25. The Labour Appellate Tribunal considered this to be a big jump 
and accordingly fixed the dearness allowance at Rs. 17-8-0. 

Madras Leather Factory v. Their workmen : Decision dated 8-8-1952 in 
Appeal {Bom,) No. 354 of JQ51: II L.L.J, 1952, p. 810. 

Whether 75% neutralization of the Bombay Textile scale is reasonable- 

It was argued that the rate of dearness allowance at Goregaon should 
be less thcin the rate at Bombay. The Labour Appellate Tribunal held that 
neutralization in the case of Silk Mills to the extent of 75 per cent of the 
cost of living had become an accepted fact in and around Bombay; observ 
ing, "‘It may be that the financial position of this concern is not satisfactory, 
but by directing neutralization to the extent of 75 per cent of the cost of liv¬ 
ing the adjudicator has done nothing more than to apply to this unit the same 
principle w^hich had been applied to similar concerns; it is not a case of 
increasing the present standard.*' 

Sudama Silk Mills, Goregaon v. Their employees: Decision dated 3i-io-i()52 
in Appeal [Bom.) No, 39 of 1952. Unreport?:d. 

Whether should be given with reference to a year away from 1939; and rate 
of- 


The I'ribunal below had, in view' of the unsound financial position of 
the* company, fixed only the minimum wages and had fixed the rate of 37 
of the basic w'agcs. To counteract the low rate of dearness allow'ance it had 
fixed the; minimum wages not on the basis of the cost of living index figure 
for 1939 but for a later year so that the dearness allowance at the existing 
percentage rate might give additional relief. It was argued before the Labour 
Appellate Tribunal that in view of the prevailing rates of dearness allow'ance 
in Bombay 37was too low a percentage. The Appellate Tribunal accepted 
the contention and increased the rate to 50% of the basic wages. 

Workmen of Messrs. Hiralal S' Co. v. 3 Iessrs. Hiralal and Company, Bom¬ 
bay: Decision dated 25-6-1952 in Appeal (Bom.) No. 255 of 1951: Bombay 
Government Gazette Part I-L dated 17-7-1952, p. 2493. 

Whether can be raised on account of rise in the cost of living. 

It was held that the dearness allowance granted a year and a half ago 
could not be allowed to be reopened on the ground that there had been some 
rise in the cost of living, observing, “The cost of living is subject to occa¬ 
sional variations of a minor character and fluctuates at intervals and in our 
opinion the period of t8 months is not long enough to justify the question 
bei ng reagitated. ’' 

Kanpur Omnibus Service Employees* Union v. Kanpur Omnibus Service 
Ltd., Kanpur: Decision dated 22-8-1952 in Appeal Cal. 368 of 1951: Un¬ 
reported. 
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V/hctlifir capacity to pay is sole criterion while granting. 

The tribunal below fixed the rate of dearness allowance at 6o per cent 
the textile scale in view of the losses incurred b}^ the company. The 
Labour /\t)pellate Tribunal on appeal observed, “It is true that the financial 
])()siiioii of a concern has to be taken into consideration when fixing the 
dearn(‘ss allowance, but not so that the dearness allowance falls below a 
certain level.“ Accordingly, the Tribunal raised the percentage to 66.2/3 
r>er cent which it considered to be “a lower level of dearness allowance.’' 

Workers ryf Incliav Enamel Works Lid. v. Indian Enamel Works: Decision 
dated 11-11-1952 in Appeal [lUnn.) No. 65 of 1952. Unreppokted. 


DEPRECIATION 

Whether statutory-can be accepted. 

It was held that the stautory depreciation as allowed by income tax 
authorities as the fair depreciation should be accepted. 

Air India Limited, Bombay v. Their workmen: Decision dated 8-8-1952 in 
Appeals {Bom.) 288 and 296 of 1951: Bombay Government Gazette Part I-L 
i8-(j-t952, p. 3028; also 11 L.L.J. 1952, p. 


DISCHARGE 

Criminal proceedings-^tribunars power to construe the evidence in-- 

irrespective of appellate findings- 

It was held that as the evidence eiven before the Magistrate was treated 
as evidence in the case, the Tribunal was entitled to express its own view 
of that evidence and that the Tribunal was in no way bound to see it in the 
light of the Sessions Iudg(‘'s views. 

Indian Cohper Corporation Limited V. M. N. Tripathi & others: Decision 
dated 4-5-i()52 in Appeal Cal. 183 of 1951: 11 T..L.J. 1952, p. 36. 

Ennwiry into misconduct of an employee before discharging-whether 

taking into evidence previous record of an employee vitiates- 

It was urged on behalf of the employee that since his previous 
record was taken into evidence during the course of the hearing, 
the enquiry had been vitiated. The Labour Appellate Tribunal held that as 
the employee was charged for habitual neglect of duty, such habitual negli- 
gtmct' could not be proved unless the past record of the employee had been 
taken into consideration, and that there was nothing wrong in stating the 
previous acts of negligence. 

Firestone Tyre and Rubber Company of India Ltd. v. Fazle Wahid: DecL 
sion dated 27-1-1953 Application {Misc.) {Born.) No. 640 of 1952: Un- 

KEPORTED. 
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Procedure to be followed in the discharge of a guaranteed cashier in a Bank. 

Jl was held that even though an employee w^orked under a guaranteed 
cashier or treasurer the security of such an employee should not depend upon 
the whim or patronage of the guaranteed cashier or treasurer. He is an 
employee of the Bank and in the matter of security (^f service should be 
governed in the same manner as all other employees of the Ikink.. 

IJniicd Commercial Bank Ltd,, Delhi v. Certain Employees: Decision dated 
10-T-1952 in Appeals Cal. 359 and 360 of 1951: Unreported. 

For producing documents belonging to the management. 

In an enquiry under section 33A of the Industrial Disputes Act the 
workman produced a letter which was given to him by the branch manager 
regarding his attendance. The letter was addressed by the said manager to 
the staff manager, but the worker produced the same before the tribunal, 
apparently without the consent of the former. The management discharged 
the workman for this misconduct. The Labour Appellate Tribunal held that 
the production of the letter was not a misconduct as the letter was obviously 
intended to be produced before the Tribunal and accordingly ordered the 
workman to be reinstated. 

Jayaram v. The management of Metlupalayam Coonoor Service Ltd ,: Deci¬ 
sion dated 28-2-1952 in Application (Mfsc.) (Bom.) No. 481 of 1951: 1952 
L.A.C., p. 338. 

Under standing order 19-whether can be challenged. 

The Labour Appellate Tribunal after drawing the clear distinction be- 
twt'en an order of discharge and order of dismissal held that discharge under 
standing order iq if made mala fide or as a mode of victimization, it can be 
chalienged by the cTiiployee concerned. 

D.B.R. Mills Ltd., Hyderabad v. Their workmen: Decision dated 16-7-1952 
Appeal (Bom.) 355 of 1951 and 46 of 1952: II L.L.J. 1952, p. 300. 

Previous record-whether should be taken into consideration- 

It was held that in the case before the Appellate Tribunal the manage¬ 
ment was justified in discharging the two employees having regarci to the 
punishments in the shape of warnings and suspension awarded in the past. 

Tobacco Manufacturers (India) Ltd. v. Cigarette Factory Workers* Union, 
Saharanpur: Decision dated 15-1-1952 in Appeals Cal. 82 and 83 of 1051: / 
1952, />. 509. 

Whether-by the successor management valid. 

A certain theatre owner who had disputes with his employees trans¬ 
ferred the ownership to another gentleman on a lease. The latter discharged 
16 of the workmen employed in the business. The Industrial Tribunal below 
held that the original owner having been irritated by the claims of the work¬ 
men had adopted the devise of giving the theatre on lease so that an oppor¬ 
tunity of terminating the services of the 16 employees could be availed of 
and, accordingly, the said employees were directed to be reinstated. In 
appeal the Labour Appellate Tribunal agreed with the tribunal below and 
refused to admit the appeal. 
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V, V, Nakhute, Chhaya Talkies, Poona v. S. P. Shinde and 15 others : Deci¬ 
sion dated 8-9-1952 in Appeal (Bom,) No. 219 of 1952: Bombay Government 
Gazette Part I-L dated 25-9-1952, p, 3129. 

Whether the feet that a eriminal oourt has aequitted an employee should bar 
the management from dlseharging him. 

It was held that criminal proceedings were quite separate from the pro¬ 
ceedings by the management and the subsequent acquittal by the criminal 
court does not affect the result of an enquiry by the management. An enquiry 
by the management is directed to a breach of standing orders or a breach of 
conduct. 

Abdulkarim Ramjanhage v. Ahmedabad Jayabharat Mills Co, Lid.\ Decision 
dated 12-5-1952 in Appeal (Bom.) No. 84 of 1952: Unreported. 

Whether-after the term of agreement of service-if justified. 

It was argued on behalf of the Bank that the termination of services 
of the employee was justified in view of the terms of the agreement with such 
employee. The Labour Appellate Tribunal held that the agreement between 
the parties was only for the purposes of tying down the services of the em~ 
ployee over a certain number of years and that it did not afford a jiistificatif)n 
for the termination of his services at the end of the period mentioned in the 
agreement and, accordingly, ordered his reinstatement. 

Punjab National Bank Ltd. v. Certain workers: Decision dated 5-I2-I952 ut 
Appeals Cal. 25, 52 and 71 of 1951: I L.L.J. 1953, p. 368.. 

Whether - without full enquiry is valid. 

An employee who had appeared for certain examination was reported 
to have copied his answers by the Institute holding the examination. The 
Bank accordingly asked his explanation to which he replied that the other 
candidate might have copied from his paper. The Bank did not take this 
explanation into consideration and discharged the employee. The Labour 
Appellate Tribunal held that the Bank ought to have enquired fully into 
the matter before discharging the employee and in view of the violation of 
principles of natural justice ordered reinstatement. 

Punjab National Bank Ltd. v. Certain workers: Decision dated 5-12-1952 in 
Appeals Cal. 25, 52 and 71 of 1951: I L.L.J. 1953, p. 368. 

Whether-without charge sheet, etc., is valid- 

The Appellate Tribunal observed, ‘Tt is a matter for serious consi¬ 
deration whether it would be open to an employer to avoid framing a charge 
and take recourse to other easier expedients for the termination of service, 
by following a procedure which would have the effect of robbing a workman 
of his explanation which he could have offered if a charge had been framed 
and by avoiding an enquiry into the charges which is obligatory on the part 
of the management where an employee has been charged for misconduct. We 
are of opinion that this point is also a substantial question of law, though we 
reserve our final opinion on it.” The Tribunal remanded the case for further 
evidence and trial, 

L. C. Seth V. United Commercial Bank Limited: Decision dated 5-12-1952 
in Appeal Cal. 49 of 1952: / L.L.J. 1953, p. 266. 
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Wh«thar m empfoyt# iinder armi tan ba sttminarily diiaiiais^d. 

An employee was arrested by police on suspicion and detained pend¬ 
ing enquiry for about a month. In the meanwhile the company discharged 
him without calling for his explanation, nor waiting for lo days which was 
the period of absence without leave necessary under the standing orders. It 
was held that the order of discharge made by the company was not justified 
on merits. 

Karamchand Thapper and Bros, Ltd. v. Employees* Union: Decision dated 
12-9-1952 in Appeal Cal. 146 of 1952: / L.L. J. 1953, p. 53, also IQ53 L.A.C. 
p.78. 

Whether justified because of loss of confidence by the employer-^with* 

out notice. 

It was held that discharge of a workman on payment of a month's 
wages in lieu of notice required by standing order is quite different from a 
dismissal without notice on the ground of loss of confidence of the employer. 

Bihar Firebricks & Potteries Ltd. — workmen of — v. Bihar Firebricks and 
Potteries Lid.: Decision dated 12-9-1952 in Appeal Cal. 3G5 0/ 1951 ’ id53 
L.A.C. 81: also 1 L.L.J. 1953, P- 49 * 


DISMISSAL 

Legality of-during conciliation proceedings in the State of Uttar Pradesh. 

It was held that as under the U.P. Industrial Disputes Act the remc'dy 
for dismissal without permission of the Regional Conciliation Officer was 
prosecution only, the Industrial Tribunal has no jurisdiction to question the 
legality of the act of the management where the management has been 
acquitted in such prosecution proceedings, 

T.ord Krishna Sugar Mills Ltd. v. Workers* Union: Decision dated 18-8-1952 
in Appeals Cal. 167 & t68 of 1951: II L.L.J. 1952, />. 791. 

On ground that the employees had gone on an illegal strike-whether 

justified. 

The tribunal below refused to reinstate 150 workmen on the ground 
that the strikes being illegal the Bank was entitled to dismiss the employees 
concerned as they had taken part in the strikes. The Labour Appellate Tri¬ 
bunal observed, “The prohibition of strikes in circumstances mentioned in 
section 22 and section 23 of the Industrial Disputes Act is based on public 
policy. Strikes commenced or continued in contravention of either of these 
two sections have been made illegal and punishable under the Act, subject 
to the safeguard that a prosecution cannot be started save and except on a 
complaint made by or under the authority of the appropriate (iovernment. It 
is quite true that such being the case, participation by a workman in an ille¬ 
gal strike cannot be condoned by an employer so as to make legal what has 
been made illegal by statute. The only consequence, therefore, is that con¬ 
donation by the employer would be no defence to a prosecution if started by 
or with the authority of Government, notwithstanding such condonation. But 
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if the act of participation of a workman in such a strike gives employer cc^ain 
rights against that workman, which are not the creation of statute,and/or 
bLed on public policy, we do not see why the employer carinot waive those 
rights, that is to say; refrain from exercising these nghts against the work¬ 
man For instance.'the employer has the right to vyithhold payment of wages 
of that workman for the period of his absence from work on account of 
illegal strike {Mahalaxmi Cotton Mills’ case: 1952 L.A.C 370). but he can 
rertliinly excuse the absence and pay him in full for the period of that 
absence^ No breach of any rules of public policy would be involved thereby. 
.Similarly, if absence due to the participation in an illegal strike confers a 
n'^lU on the <‘niplf)y(;r under the /general law to dismiss the workman he is 
rcirtaiiily (‘niitlcd to retain him in service, notwithstanding his absence due to 
such participation. Tf that be so, wc do not see why the rule of waiver should 
not apply. To liold otherwise would be tantamount to placing the employer 
under an obligation dismiss he must a workman whose absence is due 
to participation in an illegal strike. That, in our opinion, would be an 
absurd position to take/' On the facts of the case the Labour Appellate 
Tribunal held that it was not open to the Bank to plead justification for dis¬ 
missal on the ground that they had participated in the illegal strike, and 
ordered the reinstatement of the employees. 


Punjab National Bank lAci. v. ThcAr workmen: Decision dated 22-9-1952 in 
Appeals Cal. ibb of 1951, 25, 69 and 70 of 1952: 17 . 1052, p. 648. 

On vague charge-sheet- 


It was held that it would be very wrong to make a vague accusation 
in the charge-sheet which the workman could not follow and then to dis¬ 
miss him on a specific charge not contained in the charge-sheet. 

Modi Sugar Mills iJd., Modinagar v. Mazdoor Sahha: Decision dated 
14-5-1952 in Appeal Cal. 325 of J951: Indian Factories journal (J^eporis) 
September tc)52, p. 219. 

Past record-whether should be looked into. 


It was held that where the misconduct alleged against the crnplovee 
was that of fraud and liis past record also was not a clean one, the punish¬ 
ment by way of dismissal was justifiable. 

/. K. Cotton Spinning and Weaving Mills Company IJmiied v. Sri J.alta 
Ib’asad: Decision dated 19-5-1952 in Appeal Cal. 155 of 1951: Indian Fac¬ 
tories Journal {Reports), September 1952, p. 184. 

Without properly charge-sheeting- 

It was held that the dismissal of the employee who was convicted by 
the trial court but acquitted by the appellate court, without giving him pro¬ 
per charge-sheet after his acquittal was improper and, therefore, he was 
ordered by the Labour Appellate Tribunal to be reinstated. 

Tobacco Manufacturers (India) Ltd. v. Cigarette Factory Workers' Union, 
Saharanpur: Decision dated 15-1-1952 in Appeals Cal. 82 and 83 of 1951; 
I L.L.J. 1952, p. 509. 

Whether can be ordered on suspicion. 

It was held that the management could not dismiss an employee on 
mere suspicion. 
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Messrs, Star Paper Mills Ltd., Saharanpur v. Its workman: Decision dated 
24--TI-T052 in Appeals Cal. 29 and 47 0/ 1952: / L.L.J. 1953, />. 246. 

Whether the management can dismiss a worker for misconduct not mentioned 
in standing orders. 

It was held that as the misconduct with which the employee was charged 
did not cover the acts of misconduct mentioned in the standing orders the 
dismissal was illegal. Accordingly, the employee was directed to be rein¬ 
stated and [>aid compensation at the rate of half a month's wages for the 
pcrirxi of unemployment. 

(For the facts of the case please see ‘'Misconduct — whether acts of - 
are to be restricted to ones laid down in the standing orders and whether 
discharge for misconduct not so laid down is illegal.’') 

Kanpur Omnibus Service Limited v. Onkar Nath Dtihey: Decision dated 
Ti-t>Tr)52 in Misc. Case No. 259 of 1951: II L.L.J. 1932, p. 303. 

Whether concepts of criminal law applicable to labour matters while decid¬ 
ing the measure of punishment- 

See “Misconduct-Gross-when inexcusable-^whether concepts 

of criminal law applicable to labour matters- 

Whether a tribunal can take into account such charges as are not mentioned 
in the letter of dismissal. 

The tribunal below came to the conclusion that the employees con- 
ceriK'd were guilty of inciting the workmen to go on strike, etc., and also 
included other grounds which were not mentioned in the letters of dismissal. 
The Labour Appellate Tribunal held that the company could not be allowed 
to justify the dismissals on grounds other than those mentioned in the letters 
of dismissal and that the tribunal below could not take into consideration 
tlie intimidation of officers or the alleged subversive acts on the part of the 
workmen though for the pur{)oses of selecting the relief those facts would be 
relevant. 

Bathgates Employees* Union v. Bathgate & Co. Ltd.: Decision dated 
9-T-T953 in Appeal Cal. 393 of 195T, / L.L.J. 1953, />. d^> 3 - 

EMPLOYMENT 


Terms and conditions of- 

It was held that the re-employment of a retrenched workman in a 
suitable vacancy was not one of the terms and conditions of employment 
which could be considered by a Works Committee. 

/. K. Jute Mills Company Ltd. v. Rashtriya Mill Mazdoor Sabha: Decision 
dated 4-3*1932 in Appeal Cal. 104 of 1951: I L.L.J. 1952, p. 808. 

FIDELITY BOND 


Premia for- 

It was held that although it might seem fair on first sight that the 
Administration pay the premia on the bonds for cashiers even as they do in 
the case of cashiers taken over by them from the company, yet the cashiers 
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having accepted the terms and conditions offered by the management, cannot 
go back on the same and ask to be placed on the same footing as the other 
cashiers. 

Kanpur Electricity Supply Administration v, Shri Shukla and others: Deci¬ 
sion dated 7‘3-i952 in Appeal Cal, i68 oj 1951: I LX.J, 1952, p- 813 - 


FORCE MAJEURE 


What is- 

Of the employees to be retrenched for trade reasons, etc., some were 
over-aged, some were temporary and the remaining refused to accept alter¬ 
native jobs offered by the company. It was held that in the circumstances 
the retrenchment sought was due to force niajeure and it did not contravene 
the provisions of section to of the Mysore Labour Act. 

The management of Bangalore Woollen Cotton and Silk Mills Co. v. Muni- 
swami and 17 others: Decision dated 14-2-IQ52 in Appeal (Bom.) No. 3 of 
1052: 7 L.L.J. 1952, p. 654, 


GO-SLOW TACTICS 

Whether a legitimate weapon in the armoury of labour- 

In a case before the Labour Appellate Tribunal for permission to 
dismiss two workmen of Firestone Tyre and Rubber Company of India for 
the alleged go-slow tactics adopted by them it was contended on behalf of 
the workers that go-slow tactics were as much a recognised weapon as a 
strike for the purpose of compelling the employers to yield to their demands. 
Rejecting the contention the Tribunal observed, ‘‘Slow-down is an insidious 
method of undermining the stability of a concern, and 'J'ribunals certainly 
will not countenance it. In our opinion it is not a legitimate weapon in the 
armoury of labour. Furthermore while the right to strike under certain con¬ 
ditions has been recognised by necessary implication under the Industrial 
Relations Act, and is controlled by its provisions, go-slow has been regarded 
by labour legislation as a misconduct. It has been so designated in the 
Model Standing Orders which have been appended to the relevant enactment, 
namely, the Industrial Employment (Standing Orders), Act, 1946, section 
3 (2) whereof requires the Standing Orders^ of a concern to be in conformity 
with the Model Standing Orders as far as practicable.“If punishment w^as 
not allowed for such misconduct it would result in a serious drop in production 
and the induction of a spirit of calculated indiscipline which would undermine 
industry.*’ 

Firestone Tyre Rubber Company of India Ltd., Bombay v. Bhoja Sheity 
and another: Decision dated 6th April 1953 in Applications (Misc.) (Bom.) 
Nos, 41 and 42 of 1953: Gazette of India, Part III sec. I dated 25-4-1953, 
p. 185 also I L.L.J. 1953, p. 599. 
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GRATUITY 


Basis for calsulation of- 

The tribunal below had directed that the basis taken for calculation of 
the average shall be the salary or wages which a workman in question was 
entitled to draw during the period and not the salary or wages he actually 
happened to draw. While upholding this direction the Labour Appellate 
Tribunal observed, "We are clearly of the view that the rate at which gra¬ 
tuity is to be paid for the whole length of an employee's service was intended 
to be based upon his last year’s rate of salary; it could not possibly have any 
relation to the number of days an employee worked in the last year of his 
service. . . It matters not whether he works a week or a month during the 
last year, the rate of gratuity has to be ascertained from the rate of his 
salary and we can conceive of no principle under which gratuity for a life’s 
laborious service could be affected by the number of days worked by the 
employee in the last year of service when he has not the health to put forth 
the best that is in him and we cannot hold that this was what the workmen 
agreed to accept." The Labour Appellate Tribunal, therefore, directed that 
the basis of calculation of gratuity would bci the total wages, exclusive of 
allowances during the 12 months shall be divided by the number of days on 
which the individual actually worked in the course of those 12 months and 
for which he received those earnings and the result shall be multiplied by 26 
for the purposes of ascertaining his monthly wages. 

Bombay Steam Navigation Co. Ltd., Bombay v. Its workmen: Decision 
dated 20-1-1953 in Appeal [Bom.) No. 92 of 1952: T L.L.J. 1953, p. 357: 
also 1953-34 Indian Factories Journal (Reports) Vol. F, p. 33. 

Claim for-in respect of service rendered to the predecessor of the exist¬ 

ing concern. 

It was argued that the employer could not be saddled with the respon¬ 
sibilities for paying gratuity for the past services of the employee with the 
predecessors of the company and that the scheme of gratuity envisaged tliat 
the computation of the gratuity was to commence from the date of agreement 
in 1949. If was held that there was no substance in the contentions observ¬ 
ing, "This company is the successor of the previous firm and must accept the 
responsibilities in matter of gratuity for the past service of the employees 
w'ith that concern; there was no break in service and the employment conti¬ 
nued with the successor firm; and as to the contention that the computation 
for gratuity should start from the date of agreement, there is nothing in tht^ 
agreement itself to indicate it, and in the normal course the employees are 
entitled to the benefit of their past services with the previous firm in the 
computation of gratuity. 

Lalluhhai Aminchand Limited v. G. G. Tikule: Decision dated 19-9-1952 
in Appeals (Bom.) Nos. 332 and 334 of 1951: Bombay Govt. Gazette, Part 
/-L, dated 16-10-1952, p. 3334. 

Claim for-by only one of the units of an undertaking-^whether 

such a claim can be granted-and whether payable on retirement only. 

It was held by the Labour Appellate Tribunal that the adjudicator 
below was in error in considering that the demand of the employees for gra¬ 
tuity was intended to be paid not on retrenchment but on retirement. 
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The Tribunal further held that as the employees of the particular units 
had made claim for grautity such a claim should be examined and decided 
on its own merits, observing, ‘Tt does not mean that because the employees 
of the other theatres have not yet pressed a claim for gratuity or secured 
a Reference for it, the employees of these two theatres should remain without 
a scheme of gratuity/" 

Shri Krishna and Minerva Cinema Theatres — workers of v. Western India 
Theatres Ltd. Ors .: Decision dated 28-5-1952 in Appeal {Bom.) No. 274 
of 1951: Bombay Government Gazette Part KL dated 19-6-1952, p. 2315. 

fntorcst on - 

'Fhe tribunal below directed that the company should pay “any rate 
(jf interest it thinks tit. . till the annual payment of gratuity to an em- 
|>lovee. The Labour Appellate Tribunal setting aside this direction observed, 
“This direction for payment of interest is not acceptable to us, as usually no 
fund is created for gratuity payable in future."* 

Callex (India) Lid. v. Their employees: Decision dated 2S-3-T952 in Appeals 
Cal 335 and 338 of 1951: II L.L.J. 1952, p. 183. 

In addition to provident fund-special reasons for the grant of- 

It was contended on behalf of the workers that a scheme of orovideiU 
fund if started would not give immediate substantial relief to old workt‘rs 
and, therefore, a scheme of gratuity should be granted. The La]M)ur Appel¬ 
late Tribunal observed, “Mr. Siile is right in the view that he takes of the 
operation of provident fund. The provident fund scheme will enure to the 
benefit of the ernployc'cs after a certain number of years and for the intcrin» 
there should be in existence for a limited period a scheme of gratuity cover¬ 
ing the cases of those persons who within the next few years, will be severing 
their connexion with the firm. We, therefore, give to the workmen for the 
next seven years a gratuity scheme in addition to provident fund scheme. . . 
at the end of seven years the gratuity scheme shall cease to exist.’* 

Kamdar Limited, Bombay v. Their workmen : Decision dated 30 6-1952 in 
Appeals (Bom.) Nos. 289 and 290 of 1951: II L.]..J. 1952, p. 198: Standard 
Batteries Ltd. v. Their workmen: Dccisioft dated 27-1-1053 in Appeal 
(Born.) jc) of 1952: Bombay Govt. Gazette Part LL dated 26)-2-t953, p. 401. 

Rate of-whether other benefits should be taken into account. 

The tribunal below had granted gratuity at the rate of 15 days’ basic 
wages for each completed year of service with a maximum of yi months. The 
union contended that the rate ought to have been one month’s basic wages. 
The Labour Appellate Tribunal rejected the contention of the union taking 
into consideration the fact that a very liberal scheme of provident fund 
existed in the company (10 per cent, subscription of basic wages on either 
side). The Tribunal also rejected the plea for retrospective effect to the 
scheme of gratuity. 

Calicx (India) Lid. v. Their employees: Decision dated 28-3-1952 in Appeals 
Cal. 335 and 338 of 1951: 11 L.L.J. 1952, p. 183. 
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Rate of-and minimum service- 

The Labour Appellate Tribunal observed, regards minimum years 
of service entitling to gratuity we will fix no minimum in case of death and 
disability as was done in the Army and Navy Stores. In case of voluntary 
retirement or resignation we would put the minimum service at lo years 
and not 15 years. In case of termination of service by the company we 
will adopt the rule laid down in the Army and Navy Stores case and expunge 
the exception (2) mentioned by the Tribunal. There shall also be n{j maxi- 
Ilium limit.'’ 

Employees of Messrs. W. A. Ileardsell Co. Ltd. v. Manageniejit of Messrs. 
W A. Beardesell S‘ Co., Ltd.: Decision dated T9'T2-1952 in Appeal {Bom.) 
No. 242 of 1932: I L.L. J. 1953, P- 238. 

Rate of-whether different rates can be fixed for employees on the basis 

of the joining date of service. 

The previous tribunal had while granting gratuity classilied the work¬ 
men into two groups according to the date of entry into service and granted 
greater raU* of gratuity to the newer entrants than older on(’s on the ground 
that leave and bonus privileges were enjoyed more generously by thi^ older 
employees. The tribunal appointed subse(piently ordered that no such dis¬ 
tinction should be made. The Labour Appellate Tribunal concurred with 
the view f)f the latter tribunal. 

Radi(* Supply Sl(^rcs Ltd. v. Their workmen: Decision dated 22-12-1932 in 
Appeal Cal. 144 of 1932: / L.L.J. 1933, P- 372- 

Whether can be given on ad hoc basis- 

The tribunal below had given gratuity to an employee who had resigne<l 
due to old age, even though no scheme of graluity was in existence for ser¬ 
vice put in for less than 20 years. It was contended bv the company that 
grant of such gratuity on ad hoc basis would be laying down a wrong pr<‘( e- 
d(mt. The Labour Appellate Tribunal accepting the contention held tlun a 
scheme of gratuity should be laid down after very careful consideration and 
that an award granting gratuity on ad hoc basis should not be made except 
by consent. 

Swadeshi Cotton Mills Co. Ltd., Kanpur v. Rainzani: Decision dated 
3-12-1952 in Appeal Cal. 238 of 1952: 1933 L.A.C. p. 124. 

Whether a scheme of-can be changed by a subseciuent tribunal. 

A scheme of gratuity awarded in the previous award was extenderl to 
the labour staff by the industrial tribunal below against which the company 
appealed, contending that the tribunal was not competent to disturb the 
scheme of gratuity granted by the previous tribunal. The Labour Appellate 
Tribunal rejecting the contention observed, ‘'We entirely agree with the 
Adjudicator that the ‘termination allowance scheme’ fails as a scheme of 
gratuity and the adjudicator was quite correct in adopting the scheme of 
Mr. Bakhle.” 

Caltcx {India) Limited, Bombay v. Their workmen: Decision dated 16-5-1952 
in Appeal {Bom.) No. 286 of 1951: II L.L.J. 1952, p. 5i- 
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Whether payable in the ease of misconduct. 

It was held that no gratuity should be paid to any employee who is 
dismissed for misconduct. 

Caltex (India) Limited, Bombay v. Their workmen : Decision dated 16-5-1952 
in Appeal (Bom.) No, 286 of 1951: II L.L.J. 1952, p. 51. 

Whether termination of employment due to overstay of leave should be a 
bar for the grant of- 

An employee's services were terminated because of the fact that he 
(werstayed his leave. When he made his claim for gratuity the same w'as 
rejected by the company. The industrial tribunal looking to the circum¬ 
stances of the case directed the company to pay gratuity at half the amount 
to which the employee would have been entitled. On appeal the Labour 
Appellate Tribunal after reviewing the provisions of Model Standing Orders 
took the view that by overstay of leave the worker lost his lien on his 
appointment and was entitled for badli work. But as the company termi¬ 
nated his employment (which w'as not for any misconduct, negligence, etc.,) 
it was liable to pay the employee full gratuity. 

Lalluhhai Amichand Limited v. G, G. Tikule: Decision dated 19 9-1952 in 
Appeals (Bom,) Nos, 332 and 334 of 1951: Bombay Govt. Gazette, Part 
I-L dated 16-10-1952, p. 3334. 

Whether a claim for-can be denied H all the workmen are not before 

the tribunal- 

The workmen had claimed gratuity, but the tribunal below took the 
view that it would be undesirable to introduce a scheme of gratuity in res¬ 
pect of the workers of only the Orthopaedic Appliances Section; and as all 
the workers of the company were not concerned in the reference he decided 
to disallow the claim. The Labour Appellate Tribunal observed, 
think he was in error in the view that he took. The reference concerned a 
particular section, and they should not be penalised into a limitation of 
their claims just because the other workmen had not asked for a reference.'' 
Accordingly, the Tribunal granted gratuity on the same scale as given in 
the Army and Navy Stores, Bombay (II L.L.J. 1951, p. 32). 

Workmen employed under the Powells Limited v. Powells Limited; Bom¬ 
bay and another: Decision dated 24-T-1952 in Appeal (Bom.) No. 215 of 
1951: Bombay Government Gazette Part I-L dated 7-2-1952, p. 703. 

HOLIDAYS 


Allowance for woric on a- 

It was held that as the monthly rated staff got only 50 per cent, of 
their salary as allowance for work on weekly offs, there was no justification 
for the daily rated staff being given 100% of their wages as such allowance. 
Accordingly the Tribunal reduced the rate to daily rated workers at the 
rate of 50 per cent, of their wages. 

Tata Oils Mills Company Limited, Bombay v. Their workmen: Decision 
dated 7-11-1952 in Appeal No. (Bom.) 62 of 1952: / L.L.J. 1953, p. 58. 
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Compensatory-or oompensation for the loss of-in the ease of 

monthly rated staff in the factory- 

It was argued that the factory staff was not entitled to any compen¬ 
sation or compensatory off for working on public holidays and that, there¬ 
fore, they should be given extra pa5mient or compensatory day off. The 
Labour Appellate Tribunal observed, ‘Those who have joined the factory 
as monthly rated staff have done so of their own accord, knowing full well 
the terms of employment and they have to work the same number of day's 
as the others in the factory. If, therefore, the factory has not declared a 
holiday it seems clear that the monthly rated staff of the factory cannot 
expect a holiday or to any compensation for working on days which are 
considered holidays elsewhere." 

Tata Oil Mills Company Ltd., v. Their workmen'. Decision dated 16--10-1952 
in Appeal (Bom.) No. 297 of 1951: II L.L.J. 1952, p. 814. 

HOURS OF WORK 

Appeal against-whether question of law involved. 

The Labour Appellate Tribunal observed, “We do not think that 
any substantial question of law arises, but even if an appeal would lie, we 
would not be disposed to interfere with the decision of the adjudicator on 
the point." The employees had demanded that they should not be made 
to work for more than five days a week and the working hours should not 
exceed 35. 

The British Insulated Callender s Cables Ltd., Bombay v. The workman 
employed under it and another: Decision dated 29-1-1952 in Appeals 
(Bom.) Nos. 152, 154, 156 and 157 of 1951: Bombay Government Gazette 
Part TL dated 21-2-1952, p. 821; also 1952 L.A.C. p, 87 and I L.L.J^ 
I 952 > p. 512. 


HOSPITAL 

Whether an undertaking within the meaning of sec. 2 (j) of the Industrial 
Disputes Act- 

See “Acts-Industrial Disputes Act, 1947-section 2 (j) Industry 

-Whether hospital is an-“ 

INDUSTRIAL DISPUTE 

Whether “an individual dispute” is an- 

It was argued on behalf of the employers that the object of the Act 
was to prevent disturbance in industry; that the terms of the Act import 
ideas of collective bargaining, collective wrong, and collective approach; that 
it would be contrary to the object of the Act if individual workman be 
allowed to raise a dispute about himself p)ersonally and individually; that 
he could raise a dispute about himself only through his union or a body of 
workmen espousing his cause. One of the unions appearing in the case 
supported the employers in their contentions, adding that the object of the 
Act and of all labour legislation in India was to foster collective action and 
5 



66 


INDUSTRIAL LAW DIGEST 


trade unionism and, therefore, individual action was ruled out. The eni~ 
ployees, on the other hand, contended that the provisions of the Act have 
to be interpreted in the light of the existing circumstances, viz., that labour 
movement in India is yet in its infancy, that there is no labour unity which 
is necessary for collective action and that the legislature could not have 
intended to exclude the right of an individual to personally raise a dispute 
about himself. 

Several cases were cited before the Tribunal, both foreign as well as 
those of the Federal Court of India and other High Courts, on the subject, 
the one mainly relied upon being Kandan Textiles Lid, v. Industrial Tribu¬ 
nal, Madras (1949 — / L,L,J. 875). The Labour Appellate Tribunal after 
reviewing the decisions of the Australian High Court which W'crc relied upon 
in the Kandan Textile's case came to the conclusion that in view of the 
definition of 'industrial dispute’ in Commonwealth Conciliation and Arbitra¬ 
tion Act, 1904, (amended from time to time), the decisions do not support 
the view' of the learned Chief Justice of the Madras High Court that an 
individual dispute is excluded from the Industrial Disputes Act. Accordingly 
the Tribunal dissented from the said decision. The Tribunal took into con¬ 
sideration the provision of section 13 {2) of the General Clauses Act (X of 
1897) where it is laid down that unless there is anything repugnant to the 
subject or context, the singular number has to be read in place of the plural 
number used and held that an individual dispute would come within the 
terms of the definition and that "this view cannot be controverted and it was 
definitely expressed by the Madras High Court in Kandan Textile’s case." 
The Tribunal also examined the provisions of section 18 of the Act and 
observed as follows: 

"The plain meaning of clause (d) to us appears to be that where a 
body of workmen is the party on the one side in a representative capaciU', 
their agreement with the employer or the adjudication of the Tribunal w'ould 
be binding on all workmen of the establishment, present or future. This is 
what the phrase 'where a party referred to in clause (d) is composed of 
workmen , implies. This carries with it the necessary implication that where 
the party referred to in clause (a) or (b) is not composed of workmen, that 
is to say, of w^orkmen not being parties in a representative capacity but one 
workman or more than one workman are parties in their individual capa¬ 
city; this clause is not to apply but the persons bound by the settlement or 
aw'ard would be the workman himself and no others as the principle that 
w'hen an individual workman or many w'orkmen in their individual capa¬ 
city is a party to the reference on one side, other workmen of the establish¬ 
ment cannot in law^ be regarded as his or their successors. Thus clause (d) 
comes into play only when a collective dispute is the subject matter of 
settlement or adjudication. Thus clause (d) cannot be regarded as an 
exhaustive explanation to clauses (a) and (b). On this view there is noth¬ 
ing in secti(m 18 of the Act which would be repugnant to the retention of 
individual disputes wuthin the definition of industrial dispute which other¬ 
wise includes it." 

The Labour Appellate Tribunal also held that the provisions of section 
33A of the Act lent support to the view expressed by it. 

Cases referred to : 

Kandan Tcxiilcs Ltd, v. The Industrial Tribunal, Madras (1949_ ^ L.L.f, 

^^ 75 )- 
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by 


Rex V. ’National Arbitration Tribunal—Ex parte South Shield*s Corporation 
(1952, I K.B. 46 sc, 1951 All England Reports, p. 828 at S33, 1952 I L.L.J. 
XXIX at XXX), 

Western India Auiomobile Association v. Industrial Tribunal, Bombay [53 
C,W,N. 59 (^-^ 0 ] 

Metal Traders Employers Association v. Amalgamated Engineering Union 
(1935, 54 Commonwealth L.R. 387). 

Conway v. Wade (1909 A.C., p, 506 at pp, 520-21). 

Jambunia Coal Mine v. Victorian Coal Miners Association 6 C.L.R, 

309. 

The Federated Saio Mill Wood Workers Employees Associaiio7i v. James 
More and Sons Ltd. —1909—8 C.L.R. 456. 

George Hudson Ltd. v. Australian Timber Workers* Union (1934) 32 C.L.R. 

413- 

Swadeshi Cotton Mills Co, Ltd.^ Kanpur & others v. Their workmen : DecL 
sion dated 20-2-1953 in Appeals Cal. 35, 42, 60, 108, 149, 215 and 237 of 
1952: 1953 L.A.C., p. 137. F,B. 

Existence of-where a concern is closed. 

It was argued that the Industrial Disputes Act would not apply to a 
factory which was closed and as the factory was closed on the isl February 
1951, before the reference was made by Government, there could be no indus¬ 
trial dispute and, therefore, the reference was invalid. The Labour Appellate 
Tribunal held that as the actual dispute existed long before the factory was 
closed, and as the discharged w^orkmen arc covered by the definition of 'work¬ 
man' in the Act, it was within the right of the State Government to make a 
reference or, of the tribunal to hear that reference. 

The Indian Metal and Metallurgical Corporation v. Their workmen: Decision 
dated 28-11-1952 in Appeal {Bom.) No. 113 of 1952: I L.L.J. 1953, p. 224. 

Whether a reference as to whether an award has been validly terminated can 
be .subject matter of an- 

The Government of West Bengal in making a ref(^renr(* <3 an indus¬ 
trial dispute to a tribunal referred as an item of dispute the 9 nest if in \/hethor 
rht: company was justified in terminating the* award under liic provisions of 
si!i)-section (6) of section 19 of the Industrial Disputes Act. The Labour 
Appellate Tribunal after reviewu'ng the ]:>rovisi()ns of the said section held 
that whether an employer is justified in terminating the award could not form 
the subject matter of investigation 

Lister Antiseptic and Dressing Company—workers of —v. Lister Antiseptic 
and Dressing Company (1926), Calcutta: Decision dated 15-1-1953 in Appeals 
Cal. 333 and 334 of 1952: I L.L.J. 1953, 5 ‘^i* 

Whether a reference concerning an individual workman amounts to an- 

Where the Government makes a reference of an individual dispute 
concerning an individual workman, the W’ords '‘industrial dispuU''' suggest 
that the Government has materials before it to show that the dispute was 
taken up by other workmen or the union. On the facts of the case it 
was further found that the Union did take up the case of the workman con¬ 
cerned and it was, therefore, held to be an industrial di^^putc and the refer¬ 
ence a valid one. 
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G. 5 . Chatterjee v. India Paint Colour and Varnish Company Limited, Cal¬ 
cutta: Decision dated 16-7-1952 in Appeal Cal, 122 of 1951: 1952 L,A,C,, 
/>. 574 * 

Also Vishnu Sugar Mills v. Aziz: Decision dated 14-7-1952 in Appeal Cal. 
<>2 of 1952: 1953 L.A.C., p. 48. 

Whether an-subsists if the management is taken over by another com¬ 
pany-and whether direct communication of demands by the Union to 

the management is necessary. 

It was argued that at the date of the demands made by the union to 
other companies the particular company had not been in existence, that 
there was no dispute between the company and its employees and that, there¬ 
fore, the reference was void. It was, however, admitted by the company/ 
that at the date of the reference ii of the employees were members of the 
union, It was held on these facts that the management of the Theatre had 
full knowledge of the workmen's claim and that it was not necessary that 
the claim of the workmen should be communicated to the management direct 
for it may be validly made through the Labour Officer or the Conciliation 
Officer. 

New Cinema, Salem and Others v. Their workmen: Decision dated 13-3-1952, 
in Appeals (Bom.) Nos. 239, 279, 280, 292 and 246 of 1951: I L.L.J. 1952, 
p. 649. 

Whether a claim for bonus for future years gives rise to an- 

It was held that a claim to bonus made by employees is an industrial 
dispute within the meaning of the Industrial Disputes Act irrespective of 
the fact whether it is based on contract. If the industrial tribunals have the 
right to interfere with contracts and if tribunals have the right to reinstate in 
the absence of any express or implied terra of contract as has been held by 
the Federal Court in the W.I.A.A. case and if further, the tribunals may 
order compensation not allowed by civil law in cases where such compensa¬ 
tion does not arise from terms of employment, then it would be impossible 
to hold that tribunals are precluded from giving a decision on a claim for 
bonus unless such bonus is founded on an express or implied term of 
employment. 

The Vazir Sultan Tobacco Company, Limited, Hyderabad v. Their workmen: 
Decision dated 14-4-1952 in Appeal {Bom.) No. 270 of 1951: I L.L.J. 1952, 
p. 814. 

INDUSTRIAL DISPUTES ACT, 1947. 

See “Acts" 

INDUSTRIAL DISPUTES (APPELLATE TRIBUNAL) ACT, 1950. 

See “Acts” 


INDUSTRIAL TRIBUNAL 


Functions of- 

It was contended that the tribunal below had no jurisdiction to travel 
beyond the terms of reference made by the Government and that the tribu- 
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nal's authority was therefore limited to decide whether the graded scales as 
proposed by the management should be accepted in full or with modification. 
Rep)elling this argument the Labour Appellate Tribunal observed, **We can¬ 
not accept this contention. Section 10, sub-section (2) of the Industrial Dis¬ 
putes Act (hereinafter called the Act) empowers the appropriate Government 
by order in writing to refer the ‘dispute* to a Tribunal for adjudication and 
the function of the tribunal is to adjudicate on the ‘dispute' and to make its 
award. The word 'award' has been defined in the Act to be ‘an interim or 
final determination by an Industrial Tribunal of any dispute or any question 
relating thereto/* It would, therefore, follow that function of a Tribunal to 
which a dispute has been referred for adjudication is not limited to the adjudi¬ 
cation of the ‘dispute’ but it can also make a decision and give directions on 
any question relating to the dispute." 

The Associated Cement Companies of Bihar v. Khulari Cement Workers^ 
Union: Decision dated 3-7-1952 in Appeals Nos. Cal. 286 and 326 of 1951: 
II L.L. J. 1952, p. 484. 

Jurisdiction of-to fix a date of retrenchment- 

See "Acts-section 33-Whether a tribunal can fix a date of re¬ 
trenchment when an application is made under-" 

Jurisdiction of- 

Where a tribunal had granted relief on a point which was not refei- 
red to it by Government Notification it was held that the tribunal had nc* 
jurisdiction to grant the demand and the decision of the tribunal was accord¬ 
ingly set aside. 

Metal Box Company of India Limited v. The Workmen and others: DecL 
sum dated 20-4-1952 in Appeal {Bom.) No. 209 of 1951: 7 L.L.J. 1952, 
p. 822. 

Powers of-whether can grant compensation on the basis of the rule of 

"aggravated damages"- 

See "Compensation-whether can be granted on the basis of the rule of 

"aggravated damages." 

Powers of-to sit in judgment over management’s decision as to confir¬ 

mation of a Probationer. 

See "Probationer-Confirmation of-Whether a right of manage¬ 

ment." 

Powers of-^to construe the evidence- 

See "Reinstatement-Criminal proceedings-tribunal’s power to 

construe the evidence in-irrespective of appellate findings-" 

JURISDICTION 

Of a tribunal to entertain an industrial dispute re: a claim for bonus for future 
years- 

See "Industrial Dispute-whether a claim for bonus for future years gives 

rise to an-" 



70 


INDUSTRIAL LAW DIGEST 


LABOUR WELFARE FUND 


Utilization of- 

In the company bt'lorc the Tribunal some money was accnrnulatcd on 
acconnl of deferred increments which amount was, by agreement, to be use»:l 
tor the benefit of labour. Hut the employees demanded that the said amount 
should be cfpiially distributed among the workers. The Labour Appellaie 
Tribunal rejecting lh(i demand observed, ‘'It would not be wise to distribute 
this fund among the present workmen for a proportion of them may never 
have contributed to it. ' The Tribunal also directed that the company should 
carry out the intention of the scheme without delay. 

Swastic Oil Mills, workmen of —v. Swastic Oil Mills Company Ltd., Bom¬ 
bay: Dccisum dated 4-3-1953 in Appeal {Bom.) 89 of 1952: Gazette of 
India Part III Sec. r, dated 21-3-1953, p. 118. Also I L.L.f. 1953. p* 468. 


LEAVE 

Casual leave-accumulation of- 

15 days casual leave existed in the Company but there was no provision 
for sick leave. The lower tribunal, therefore, allowed accumulation of such 
leave to the extent of 30 days. The Labour Appellate Tribunal held that 
casual leave could not be allowed to be accumulated by its very nature and, 
therefore, directed splitting up of casual leave of 15 days into 7 days’ casual 
leave and 8 days’ sick leave with accumulation up to 20 deiys. 

[This decision of the Appellate Tribunal has since been reversed by 
the High ('oiirt of Bombay—in P. S. Pandit v. Labour Appellate Tribunal 
of India at Bombay and another: II L.L.J, 1592, p. 597.] 

Indian Hume Pipe Company Limited, Bombay v. Their workmen: Decisum 
dated 10-5-1952 in Appeals {Bom.) Nos. 272 a7td 282 of 1951 and 284 and 285 
of 1952: II L.L.J. 1952, p. 39. 

Encashing of--- 

It was argued by the management that employees could not demand 
wages in lieu of privilege or casual leave unless such leave is refused by the 
management. The Standing Orders of the concern however did not provide 
for such a clau.se and, therefore, it w’^as held that the contention of the manage¬ 
ment was not tenable, observing, '‘but so long as the Standing Order stands 
as it is, we have no option but to enforce it.” 

Padramna Raj Krishna Stigar Works Ltd. v. Padramna Chinni Mill Mazdoor 
Sangh: Decision dated 8-5-1952 in Appeals Cal. 140 and 174 of 1951: II 
L.L.J. 1952, p. 305. 

Overstay of-and explanation for- 

It was held that where an employee does not receive a reply to his 
application for extensicjn of his leave, he is not bound to presume that tfae 
leave is refused, the presumption should be, on the other hand, that the leave 
is granted. 
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It was also held that when an employee presents himself for duty after 
leave, it is for the employer to ask for his explanation if he thinks that the 
employee had overstayed his leave. An omission to ask for such explana¬ 
tion deprives him of an opportunity to explain his case and is, therefore, a 
violation of the principles of natural justice. 

Ra^hunath Enamels Ltd,, Kanpur v. Surendra Singh: Decision dated 
30-3-1952 in Appeal Cal, 211 of 1951: 1952 L.A.C, 579. 

Also United Commercial Bank Ltd., Delhi v. Kedarnath Gupta:, Decision 
dated 4-7-1952 in Appeal CaL 24 of 1051; 1952 L.A.C. 587. 

Overstay of-consequence of- 

It was held that overstay of leave would result in loss of lien on the 
job and that it was not the same thing as losing the appointment. It was 
further held that in such cases the worker must be charge-sheeted and his 
explanation called for. Failure to follow this procedure was held to amount 
to failure of principles of natural justice and the worker was ordered to be 
reinstated. 

Lakshmi Devi Sugar Mills Ltd. v. Chini Mill Mazdoor Sangh: Decision dated 
19-8-1952 in Appeal Cal. 204 of 1951: II L.L.J. 1952, p. 789. 

Overstay of-whether company is entitled to take action in the case 

of- 

In a case before the Tribunal an employee absented himself from work 
without permission and inspite of letters issued to him did not return to work. 
A charge-sheet w^as sent to him and an enquiry was duly held. The cniplo- 
3^ee neither submitted his explanation nor appeared at the enquiry. The 
company therefore applied under section 22 of the Appellate Tribunal Act for 
permission to discharge him. The Labour Appellate Tribunal while granting 
tlie permission observed, ''We must look at this matter from the point of view 
of general discipline. Without any reason an employee suddenl\" leaves his 
wf)rk and does not re appear until after six weeks inspite of several letters 
having been sent to him to the address which he had givon. The work of 
the concern becomes disrupted and if no arrangements have to be made there 
IS a fresh disturbance in the office when such an employee turns up at his 
sweetwill to resume his work. It would be impossible for concerns to carry 
on their business if this was permitted. 

Mazgaon Dock Limited, Bombay v. A. D. Rodrigues: Decision dated 
T9-2-1953 in Application {Misc) (Bom.) No. 639 of 1952: 1953 I L.L.J. 
/>. 59t- ' 

Unpaid-grant of- 

The Labour Appellate Tribunal held that the Tribunal below did not 
appreciate the difficulties of the company in respect of unpaid leave. The 
Tribunal, therefore, directed that such leave should be granted subject to 
the exigencies of service. 

Kamdar Limited, Bombay V. Their workmen: Decision dated 30-6-1952 in 
Appeals (Bom.) Nos. 289 and 290 of 1951: II L.L.J. 1952, p. 198. 
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Whettier if pravisions of-are repugnant to Shops and Commerolal Estab* 

lisliment Act direction in respect of-should be set aside. 

It was held that the quantum of sick leave granted by the tribunal was 
repugnant to the Bengal Shops and Establishment Act, 1940 and, therefore, 
the Labour Appellate Tribunal modified the award of the tribunal so as to be 
in conformity with the provisions of the said Act. 

Karamchand Thapper cr Bros. Ltd. v. Their clerical employees: Decision 
dated 12-9-1952 in Appeals Cal. 43 6* 45 0/ 1952: 1951-52 Indian Factories 
Journal {Reports) Vol. IV, p. 365. 


LIEN 

I. 08 S of-in the event of overstay of leave- 

It was held that loss of lien and loss of appointment in the event of 
ovcrstayal of leave were two different things and in the first case there is no 
automatic termination of the service of the emploj^ee. 

Raghunath Enamels Ltd ., Kanpur v. Surendra Singh : Decision dated 
30-5-1952 in Appeal Cal. 211 of 1951: 1952 L.A.C. 579. 

Also. United Commercial Bank v. Kedarnath Gupta: Decision dated 
4-7-1952 in Appeal Cal. 24 of 1951: 1952 L.A,C. 587. 

Also Lalluhhai Amichand Ltd. v. G. G. Tikule: Decision dated 19-9-1952 
in Appeals (Bom.) Nos. 332 & 334 of 1951: B. G. G. Part i-L dated 
16-10-1952, p. 3334. 


LIMITATION 

It was held that memorandum of appeal sent by post is to be taken 
as presented on the date it is received in the office of the Tribunal. 

Kathkuiyan Chini Mill Mazdoor Sangh v. Jagadish Sugar Mills Ltd.,: Deci¬ 
sion dated 15-1-1952 in Appeal Cal. 89 of 1951: 1952 L.A.C. 359. 

It was held that the time limit for filing an appeal before the Labour 
Appellate Tribunal runs from the date of publication of the award and not 
its receipt by the parties. 

Workmen employed under the Chirimiri Colliery v. Chirimiri Colliery Ltd.,: 
Decision dated 1-10-1951 in Application Misc. (Bom.) No. 344 of 1951: 1952 
L.A.C. 340. 

Whether amendments to application after-period invalidate the applied* 

tion- 

It was held that where it appears that a Court could have properly 
given the relief it gave, upon an application as originally made, the fact that 
it did so after allowing an amendment of the application after the period of 
limitation for making a fresh application, does not invalidate the application. 

Shri Madhusudan Mills, Bombay v. Rashtriya Mill Mazdoor Sangh, Bombay: 
Decision dated 8-1-1952 in Appeal Bom. 254 of 1951: 1952 L.A.C. 92. 
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Whether the day on which Award is made is to be excluded- 

It was held by the Labour Appellate Tribunal that in computing the 
period of limitation prescribed by a Government Order, for an appeal to an 
Industrial Court, against an award, the day on which the award was made 
is to be excluded under section 12 of the Indian Limitation Act, 1908. 

General Engineering Workers* Union, Lucknow v. Hanuman Engineering 
Works, Lucknow: Decision dated 24-9-1951 in Appeal Cal. 65 oj 1951: 1952 
L./l.C., p. 258. 

It was held that under section to of the Industrial Disputes (Appellate 
Tribunal) Act, 1950, an appeal must bo hied within 30 days from the date 
of publication of the award and that there is no w^arrant for an appeal to be 
despatched by post on the thirtieth day from the ofhee of the compan}^ 

Caivnpore Omnibus Service Employees* Union v. Cawnpore Omnibus Service 
Ltd.,: Decision dated 22-8*1952 in Appeal Cal. 368 of 1951 : II L.L.J. 1952, 
p. 800. 

Condonation of delay-sufficient cause for- 

It was held that as the nn'inorandiim of appeal was posted on the date 
which was within time but which did not reach the office in time, the delay 
in its receipt was caust‘d in transmission to the office of the Tribunal could be 
condoned. 

Kanpur Mazdoor Congress v. Kanpur Cotton Mills Co .,: Decision dated 
ii-(t-i952 in Appeal Cal. 209 of 1951: Unreported. 


LOCKOUT 

Whether termination of service of a number of workmen amounts to- 

It was held that termination of service is one thing and lockout is 

another. The phrase '‘refusal by an employer to continue to employ"' must 
be given a restricted meaning. The meaning of the phrase must, therefore, 

be refusal by the employer to allow a number of his workmen to attend to 

their duties xmthout terminating their services. Thus, in a lockout, the rela¬ 
tionship of employer and employee remains as before, only some links in that 
chain of relationship are broken. The Tribunal observed, "This construc¬ 
tion would avoid the absurdity and the conflict with section 33 which we have 
noticed above, and would be in harmony with the generally accepted con¬ 
ception of lockout. Lockout is the counterpart of strike. According to that 
conception, neither of them automatically puts an end to the relationship 
of employer and employee. . 

Presidency Jute Mills Company Limited v. Presidency Jute Mills Co., 
Employees* Union: Decision dated 2-1-1952 in Appeal Cal. 93 of 1950: 
I L.L.J. T952, p. 796: also 1952 L.A.C. 62. 

Whether-is illegal if declared on account of an illegal strike- 

It was argued that the lockout declared by the company was illegal. 
But the Labour Appellate Tribunal found that the lockout was not illegal and 
was brought abfjut by the action of the workers themselves who had resorted 
to a hasty strike during the pendency of conciliation proceedings. 
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Mahalaxmi Cotton Mills Ltd. V. Their workmen: Decision dated 27 6-r95« 
in Appeals Cal. 2Q0 6- 300 of 1951; // L.L.], 1952, p. 635: also 1952 
L.A.C.Z70. ' ^ ‘ ^ 

Whether termination of employment amounts to a- 

It was held that as lockout presupposes the continuance of relationship 
between employer and employees, any act of the employer which terminates 
the services of workmen would not in law amount to lockout, and that refusal 
to give work to workmen would not amount to lockout unless the said refu¬ 
sal was based on grounds connected with some dispute between the employer 
and his workmen. It was also held that retrenchment on the established 
ground that workmen were surplus to the requirements would not accordingly 
amount to lockout. 

Workmen of Victoria West and Other Companies, v. Victoria West and other 
Collieries of New Beerhhom Co. Ltd.: Decision dated 21-3-1952 in Appeal 
Cal. 281 of T951: T952 L.A.C. 219. 

Whether refusal to give work by the management on account of an intended 
tools-down strike amounts to- 

About 76 employees of a department of the company were alleged to 
have refused to work when they turned up at the mill on 27-5-1952. The 
management gave time to employees to reconsider their action, but they were 
adament as a result of which the management suspended the workmen sum¬ 
marily. Before the Labour Appellate Tribunal affidavits and counter affida¬ 
vits were filed by the parties and it was not possible to hold definitely as to 
what was the exact situation. The Tribunal felt that much was made out 
of a mole-hill. The Tribunal observed as follows: "'Even if it is conceded 
that some of the persons were not \vorking at the start of the day on 
27-5-1952, and intended to stage a Tools-down strike’ it can hardly be said 
that an illegal strike was on and in consequence of that lockout was declared. 
As a matter of fact the management never thought of a lockout, their idea 
was to suspend the suspected persons pending enquiry for which they gave 
a, notice. As such there w'as no lock-out in consequence of an illegal strike, 
])ut the conduct of the management came within the definition of lock-out 
and that such lock-out would be illegal without proper notice.” 

Laxmi Devi Sugar Mills Ltd., Deoria v. Pandit Ram Samp and others:^ 
Decision dated 19-8-1952 in Misc. Cases Nos. C-91 and C-93 of 2951: II 
L.L.J. 1952, p. 801. 


MANAGEMENT 


Functions of- 

See ** Retrenchment-Whether a management function to determine the 

labour force.” 

Powers of-^whether a direction to consult the union in respect of adjust¬ 
ments undermines the- 

The adjudicator below had directed that the adjustment of wages 
should be left to the company 'in consultation with the union’. The com¬ 
pany argued that the adjudicator was in error in doing so, for it is the func¬ 
tion of the management alone to decide this question. The Labour Appellate 
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Tribunal rejecting the argument observed, are afraid that this attitude 

is rather mediaeval in the light of present day conditions; there is nothing 
wrong in such a direction where the ultimate decision is with the company, 
but subject to prior consultation with the workmen.*' 

Kanti CoUon Mills Limited v. Their workmen: Decision dated 4 ' 3 *'i 953 
Appeal (Boni.) No, 221 of 1952: Unreported. 

Right of-^to confirm a probationer- 

See “Probationer-Confirmation of-^whether a right of manage* 

ment." 

Right of-punishing a worker committing an offence without the pre* 

mises of the management. 

A workman had assaulted his superior outside the company's premises 
for having asked him in the office to attend to his duties. In such a case 
it was held by the Labour Appellate Tribunal that the management has power 
to punish the workman even though the assault took place outside office 
premises and after office hours. 

Air India iJd. v. S.Lobo: Decision dated 25-1-1952 in Application Misc. 
{Bom,) No. 495 of 1951: 1952 L.A.C, 337. 

Right of-^to retrench workers according to merits vis-a-vis seniority at 

the time of retrenchment. 

See “Retrenchment-whether the rule 'last come first go’ is universal?*’ 

Whether competent to determine the strength of labour force- 

See “Retrenchment-whether a tribunal should scrutinise the facts to 

ascertain the bona fidcs of the management.” 

Functions of-Whether a bank can get rid of an employee on the ground 

that the cashier would not continue to guarantee the fidelity of an employee. 

Tt was observed by the Labour Appellate Tribunal as follows; “U 
would be laying down a wrong principle, which would tmable a bank to 
dispense with the services of its employees in the cash department simply pay¬ 
ing compensation, where the guaranteed cashier at his .sweet will does not 
wish to continue to guarantee their fidelity. . . but he could get rid of his 
responsibility. . . on grounds proved to be sufficient at an enquiry in respect 
of the employees whose fidelity he is unwilling to guarantee and after an 
opportunity has been given to the said employees to meet the charges." The 
Tribunal ordered reinstatement of the employees. 

United Commercial Bank Ltd., Delhi, v. Certain employees: Decision dated 
10-1-1952 in Appeals Cal. Nos. 359 & 360 of 1951: / L.L.J. 1952, p. 393. 

MEDICAL AID 

The Labour Appellate Tribunal fixed the maximum limit to which an 
employee would be entitled to the expenses on medical aid at one month's 
salary^ including allowances in any one year. 

Karamchand Thapper & Bros. Ltd. v. Their clerical employees: Decision 
dated 12-9-1952 in Appeals Cal. 43 and 45 of 1952: 1951-52 Indian Factories 
Journal Vol. IV (Reports), p. 365. , 
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Appeal against the directions rer 

It was held that as medical assistance has been expressly included in 
the definition of "wages" an appeal would be competent under section 
7(i){b)(i) of the Appellate Tribunal Act. 

Caltex {India) Ltd. v. Their employees: Decision dated 28-3-1952 in Appeals 
Cal 335 and 338 of 1951: II L.L.J. 1952, p. 183. 

Appeal against- 

The tribunal below had allowed the company to charge according to 
pay slab for the medical aid provided by it. The employees appealed against 
such an order but it was held that no appeal lay against the order as no sub¬ 
stantial question of law was involved. 

Kirloskar Bros, Lid. v. Their workmen: Decision dated 16-5-1952 in Appeals 
{Bom.) Nos. 263 278 of 1951: II L.L.J. 1952, p. 45. 


MISCONDUCT 

Whether acts of-are to be restricted to ones laid down in the standing 

orders and whether discharge for misconduct not so laid down is illegal- 

In the case before the Tribunal an employee who was off duty to()k 
over a bus belonging to the company which was being driven by another 
driver and committed an accident to a passenger and collided with a goods 
train causing financial loss to the company. The employee was charge sheeted 
for the offence but there was no mention of any standing order. At the 
hfiaring reliance was placed on standing order 23(k) which read as follows: 

"The following acts or omissions will be treated as misconduct: 

Indiscipline or breach of any rules of instructions for the maintenance 
and running of any department or maintaining its clealiness, repeated on rif)l 
less than 3 occasions within 6 months." 

It was argued by the union that all the ingredients of misconduct 
mentioned above had been wanting in the case. The Labour Appellate I'ribu- 
nal observed, "We are constrained to hold that the alleged misconduct was 
not proved and, therefore, the company was not justified in discharging Shri 
Onkar Nath Dubey. It follows that this dismissal was illegal." The act 
of the employee was described by the Tribunal as 'bravado’ as the employee 
took the bus from the other driver and tried to overtake the goods train to 
save time and inconvenience to the passengers. 

Kanpur Omnibus Service Limited v. O. N. Dubey : Decision dated 11-6-1952 
in Misc. Case No. 259 of 1951: II L.L.J. 1952, p. 303. 

Whether production of a document amounts to- 

In an enquiry under section 33A of the Industrial Disputes Act the 
workman produced a letter which was given to him by the branch manager 
regarding his attendance. The letter was addressed by the said manager to 
the staff manager, but the worker produced the same before the Tribunal, 
apparently without the consent of the former. The management discharged 
the workman for this misconduct. The Labour Appellate Tribunal held that 
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the production of the letter was not a misconduct as the letter was obviously 
intended to be produced before the Tribunal and accordingly ordered the 
workman to be reinstated. 

fayaram v. The Management of Mettupalayam Coonoor Service Ltd.: Deci¬ 
sion dated 28-2-1952 in Application (Misc) (Bom) No. 481 of 1951: 19S2 
L.A.C. 338. 

Gross-when inexcusable - w hether concepts of criminal law appli¬ 
cable to labour matters- 

In an Oil Company an employee was found smoking in a prohibited 
area when an aircraft was receiving fuel. The company applied to the Indus¬ 
trial Tribunal (as adjudication proceedings were pending) for permis.sion to 
dismiss the employee. The tribunal refused permission on the ground that 
the employee had put in 7 years' service and his past record was clean. On 
appeal the Labour Appellate Tribunal held that it is inappropriate to apply 
to labour matters concepts of criminal law as applicable to first offenders. 
The Tribunal also held that the offence amounted to a wilful breach of the 
rules and considering the highly inflammable nature of aircraft petrol and 
the huge amount of money at stake and possible human loss the breach was 
inexcusable. The Labour Appellate Tribunal granted permission to dismiss 
the employee observing, 'The Adjudicator ought to have known that the 
observance of the 'no smoking' nile does not depend upon any appeal of the 
union to the workers, but rests upon the implicit duty of workers to act accord¬ 
ing to the rules and regulations." 

Caltex {India) Ltd., Bombay v. Eugene Fernandez: Decision dated T-4-1953 
in Appeal (Bom.) No. 29 of 1953: Gazette of India Part III, sec. I dated 

25-4-53. p- 185. 


NEGLIGENCE 


Habitual-Meaning of- 

The Labour Appellate Tribunal observed, "We do not say that numer¬ 
ous instances of neglect of work, within an appreciably short period of time 
would be necessary for coming to the conclusion that a workman was guilty 
of habitual negligence or habitual neglect of work. Even a few instances of 
neglect of work may be sufficient." 

Fort William Jute Mills No. 2 v. Howrah 7 Allah Chatkal Mazdoor Union: 
Decision dated 5-11-1951 in Appeal Cal. 113 of 1951: 1952 L.A.C. 300. 


PARTIES 

To an Award-^Whether it is necessary to serve notice on each and every 

party to an award. 

In a case before the Tribunal at Dhanbad notices of hearing of the 
dispute were issued only to three Associations of the employers and on the 
federation of colliery owners. The Labour Appellate Tribunal observed, 
"Services of such notices are, therefore, essential and an award made by a 
tribunal without summoning the party affected or likely to be affected by 
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Ihc award, is fundamentally wrong. In the ease before us, the tiibunal did 
not serve any notice upon any of the colliery owners . . . ."service of kuiii 
nion.s would be a good and effective service only when it is served on the 
party by registered post or personally on party hirnsi'lf or on a person aiilho- 
rised by the party to accept service on his behalf . . . The award which 
seeks to bind the coilier}- owners cannot, therefore, on this ground be un- 

kd.” 


ilhme Assomlioii mi olliOT '’“"'“p* «'i 

7So: also 7 05 :? L.A.C. 22/. 


Repi'esentation of- 


Where the tribunal did not issue notices of hearinij!; to the indivkhicil 
eiriployees concerned but heard the union on their Ixdiaif when (Iiey were 
not its members and made an order allowing the company to discharge* the 
employees, the Labour Appellate Tribunal set aside the order din^cting the 
retrenchment of the employees. 

Krishna Clmidra Dewan & Ors. v. South Alliance Jute Mills, Calcutta: 
Decision dated 28-3-1952 in Appeal Cal. 383 of 1951: 1952 L.A.C. 224. 

To proceedings-when a representative union (under the Bombay Indus¬ 
trial Relations Act) appears, whether other unions can be made-in ap¬ 

peal to the Labour Appellate Tribunal. 


It was first argued that as the unions were registered under the Indian 
Trade Unions Act, they should be joined as parties as their members who 
were not represented by the representative union, would remain unrepiv 
seated in appeal. It was held that the provisions of the differeni sectioiis of 
the Bombay Industrial K(‘lations Act provided dial an employee co'ild not 
be permitied lo appear when a. representative union iiad appeared as the 
representatives of the employees. 

It was next argued that the applicant unions should be made iiarties 
under the provisions of the Civil Procedure Code [Order 1 , rule 10, sub-rule 
12 )1. The Labour Appellate Tribunal held that though the provisions gave 
discretionary power to the court to add a person as a party in order to enable 
it to settle all questions involved in the proceedings before it, the 'rribimal 
woulr] not use such discretionary power unless a strong case was made out 
in order to induce it to use the discretion in favour of the annlicant unions. 
The Tribunal further held that it was not satisfied that a strong case had 
been made out. 


The Mill Mazdoor Sabha. Bombay & Girni Kamgar Union (Red Flaa). 
Bombay v. Millowners Association. Bombay C- others: Decision dated 
^3"Q1950 in Applicaiiovs Nos. 3.4 & 3L' of 1050: Unreforted. 

Representation of- 

See “Acts-Industrial Disputes (Appellate Tribunal) Act, 1950, Section 

33 -Whether the term ‘'represent'* includes “acting”. 

PAYMENT OF WAGES ACT. 

See “Acts” 



PLAY OFF 


PLAY OFF 

Whether-is permissible when a department is closed on a permanent 

footing- 

The inanageinent had, for trade reasons, decided to close down one 
of its departrnents and had, accordingly, applied, during the pendency of an 
industrial dispute, to the Regional Conciliation l^oard for permission to dis¬ 
charge the employees. Seeing that the decision by the Board would take 
time the inanagemenl resorted to play off under standing order ih(a). The 
Labour Appellate Tribunal held that as the management wanted to rlo^e 
down thc‘ department permanently, provisions of standing orders T 6 (a) were 
not applicable and, therefore, the play off was illegal. 

Kanpur Chemical JAd, v. Rashtriya Chemical Mazdoov Congress: 

Decision dated 20-5-1952 in Appeal No, Cal. 150 of 1951: CNin^PORTEJ). 

Illegal-whether employees are entitled to wages- 

See “Wages-Illegal play off-whether workman are entitled 

to- 

PRIVILEGES 

Whether-obtained by Agreement or Award can be curtailed by a Statute 

like the Factories Act-, 

In the case before the Tribunal the company had entered into an 
agreement with the employees on certain matters including leave in 1948. 
riie Factories Ad came into force on T-4-1949. It was argued that as under 
the Act the privileges were curtailed, the agreement could not b(^ given efiect 
to. lying on the provisions of section 78 of the Factories Ad, it was 
held thai the F'actories Ad could not operate to the prejudice of the rights 
If) which the workers were entitled under the agreement. 

Lord Krishna Sugar Mills Limited v. Workers^ Union: Decision dated 
18 8-1952 in Appeals Cal. 167 and 168 of 1951: II L.L.]. 1952, p, 791. 

PROBATION 

-termination of the period of-right of management- 

It was held that it is the right of the employer, after the termination 
of the probationary period, to discharge the probationer if in the opinion of 
the employer his services are not considered to be satisfactory. 

Buland Sugar Company Limited v. M. M. Dargan : Decision dated jy 1-1952 
in Appeals Cal, 100 & 102 of 1951: / L.L.J. 1952, p. 504. 

PROBATIONER 

Confirmation of-^whether a right of management- 

It was held that apart from the cases of victimization, the manage¬ 
ment is the sole judge to decide whether the services of a probaiioner wen^ 
satisfactory or not. The tribunal cannot sit in judgment over the decision 
of the management in the matter of confirmation where the management in 
not confirming him is not actuated by motives of victimization or other ul¬ 
terior motives. It can examine the grounds on which the management re¬ 
fused to confirm as also other facts only for the purpose of seeing wh'ethci 
it was actuated by ulterior motives in not confirming him. 
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Upper Ganges Valley Electricity Supply Co. Ltd, v. Their workmen: Deci¬ 
sion dated 5-12-1952 in Appeal Cal. 53 of 1952, Unreported. 


PROVIDENT FUND 


Change in the rules of- 

It was held that as the Fund vt^sts in the trustees, the tribunal can¬ 
not make any changes in the rules of the fund in the absence of the trustees 
who are not made parties to the industrial dispute. 

Shahjahanpur Electric Supply Co. Ltd. v. Their employees: Decision dated 
7-3-1952: in Appeal Cal. to 8 of 1951: / L.L.J. 1952, p. 631. Also 1952 L.A.C. 
216. 

Whether the prospective scheme by Government should preclude a tribunal 
from considering a scheme of- 

It was argued that as the (xoverninent of India had plans for an all- 
India scheme relating to provident fund the existing scheme of the company 
should have been left untouched by the tribunal. The Labour Appellate 
Tribunal held that it could not accept the contention, for if such a scheme 
was made applicable by law, it would either supplement or supplant the 
c:xisting scheme of the company. 

Saran Engineering Company Limited v. Their workmen: Decision dated 
23-6-1952 in Appeal Cal. 162 of 1951: I L.L.J. 1953, p. 64. 

Whether-can be restricted according to the amount of pay. 

The tribunal below directed that the condition regarding provident 
fund being applicable to employees drawing more than Rs. 100 a month 
should be deleted and that the scheme should be extended to all permanent 
workers of the company irrespective of pay. The Labour Appellate Tribu¬ 
nal upholding the decision of the tribunal observed that as the company 
possessed a list of permanent employees there would be no difficulty in finding 
oui within the time names of the persons eligible for provident fund, 

Saran Engineering Company Limited v. Their workmen: Decision dated 
23-6-1952 in Appeal Cal. 162 of 1951: I L.L.J. 1953, p. 64. 

Whether a tribunal can entertain a complaint against the changes in rules 
of- 


It was held that a Board of Conciliation or a tribunal could not take 
cognizance of a complaint made against the changes in rules of provident 
fund unless all the trustees and beneficiaries under the scheme were parties, 
and further that Rule 5 of the Provident Fund Rules empowered the trustees 
to alter, modify, etc., any of the rules, 

Shahajahanpur Electric Supply Company v. Their workmen: Decision 
dated 7-3-1952 in Appeal Cal. 108 of 1951: 1952 L.A.C. 216. Also / L.L.J. 
I952> />• 631- 

Whether deduction from wages allowable under Payment of Wages Act- 

See ^Tayment of Wages Act 7 (2)-^Whether contribution to Provident 

Fund which is not recognised is allowable for deduction from wages.*' 
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Eligibility for-^whether employees discharged within five years of corn- 

mencement of the Fund are eligible- 

In a case before the Labour Appellate Tribunal a scheme of provi¬ 
dent fund, commenced by a company on the ist January 1950 provided 
that ‘The company’s contributions and interest thereon, if earned, shall not 
Ixi payable for service of less than five years.” An employee who was serv¬ 
ing in the company for 22 years resigned and was actually discharged from 
the 17th December 1950. Question arose whether the employee was entitl¬ 
ed to the company’s contributions to the provident fund, and the company 
contended that the period of five years should start from the date of com- 
inencement of the provident fund and not from the commencement of the 
employee’s service and as the employee concerned had not completed such 
period of service on the institution of the provident fund he was not entitled 
to the company’s contributions. The I.abour Appellate Tribunal held that 
the provisions in the rules should be taken as they stand and should be 
given their normal interpretation; and considering the intention of the parties 
as well as the context, the contention of the company was rejected. 

Ahmeclahad Mfg. 6* Calico Printing Company Ltd. v. Textile Labour yfsso- 
ciation, Ahmedahad: Decision dated 11-2-1953 Appeal (Bom.) No. 104 
of 1952: T953-54 Indian Factories Journal Vol. V (Reports), p. 90. 


QUESTION OF LAW 

Discharge for want of confidence-^whether raises a- 

It was held that where an employee was dischnrf e l for want of con¬ 
fidence after observing the procedure laid down in the standing orders, it 
did not involve a question of law, much less a substantial question of law. 

Bihar Firebricks and Potteries Workers Union v. Bihar Firebricks and 
Potteries Limited : Decision dated 12-9-1952 in Appeal Cal. 365 of 1951: 
T L.L.J. T953. p. 49, 

Where an Industrial Tribunal came to the conclusion that there was 
no evidence to connect the workman with the charges levelled against him 
and therefore the decision of the management to dismiss him was perverse, 
no substantial question of law could be said to be involved and no appeal 
would lie to the Labour Appellate Tribunal. 

Burmah-Shell Oil Storage and Distributing Co. of India Lid. v. Sved 
Hossain Abbas: Decision dated 3'*2-i953 in Appeal Cal. 252 of 1952: 
3953-54 Indian Factories Journal (Reports) Vol. V, p. 114, 

It was held that where the decision of the Tribunal below was not 
based on any evidence, but was based on mere presumptions, it gave rise to 
a substantial question of law, making it clear, however, that if there is 
some evidence, however meagre it may be, it cannot be said that a question 
of law is involved. 

J. K. Cotton Spinning and Weaving Mills v. Kanpur Mazdoor Congress^ 
Decision dated 15-5-1952 in Appeal Cal. 182 of 1951: Indian Factories 
Journal, September 1952, p. 188. 

6 
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Ciiminai Court-^findings of-^whether not taking into consideration 

nf such findings in deciding the case of an employee amounts to- 

It was argued that substantial question of law arose because the cri¬ 
minal court had not convicted the employee of the offence of gambling and, 
therefore, the management should not have discharged the employee. It 
was held that there was no relevance in the argument, for the management 
had the right to proceed under the standing orders. 

Ahdulkarim Ramjanbage v. Ahmedahad Jay abhor at Mills Co, Ltd.,: Deci¬ 
sion dated 12-5-1952 in Appeal (Bom.) No. 84 of 1952, Unreported. 

Whether direction to pay compensation when discharge is justified amounts to 

a- 

It was held that a substantial question of law was involved where 
the tribunal below directed the company to give compensation and its own 
contribution to the provident fund even though it had come to the conclu¬ 
sion that the discharge of the employees was justified. It was also held that 
where the finding of a tribunal is based on no material it raised a substantial 
question of law. 

Bhatkawa Tea Estate v. Their workmen: Decision dated 4-11-1952 in 
Appeals Cal. 31 37 of 1952: I L.L.J. 1953, p. 79. 

Whether deslignation of a post involves a- 

It was held that whether a post has been wrongly designated or not. 
did not involve a question of law, much less, a substantial question of 
law. 

L. H. Sugar Factories and Oil Mills Limited v. The workers* Union: Deci¬ 
sion dated 19-6-1952 in Appeals Cal. 275 and 289 of 1951: Unreported. 

Whether interpretation of standing orders and Payment of Wages Act 
amounts to- 

It was held that interpretation of standing orders and the Payment 
of Wages Act Involves a question of law. 

L. H. Sugar Factory and Oil Mills Ltd., Philihhit v. Mazdoor Union: Deci¬ 
sion dated 19-6-1952 in Appeals Cal. 273 and 274 of 1951: II L.L.J. 1952 
59i‘. 

Whether non-refusal of an application under section 33 of the Industrial Dis¬ 
putes Act on technical grounds amounts to a- 

It was argued that a substantial question of law was involved in the 
appeal as the tribunal did not throw away the application made by the com¬ 
pany on the ground that it did not name any one of the 62 workmen whom 
the company wished to retrench. The Labour Appellate Tribunal did not 
consider that any question of law was involved much less a substantial 
question of law. 

Carlsbad Mineral Water Manufacturing Company Limited v. Their workmen' 
Decision dated 4-11-1952 in Appeal Cal. 318 of 1951: I L.L.J. 1953, p. 85. 

Whether an order made without hearing proper parties involves a_- 

It was held that a substantial question of law arose where the tribu¬ 
nal passed an order against the employees without giving them notice and 
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hearing a union on their behalf when they were not its members. The 
Labour Appellate Tribunal also held that the tribunal did not follow the right 
procedure in hearing the case. 

Krishna Chandra Dewan and others', v. South Alliance Jute Mills, Calcutta: 
Decision dated 28-3-1952 in Appeal Cal. 383 of 1951: 1952 L.A.C. 224. 

Whether-arises if findings are not based on evidence- 

It was contended that as the findings of the lower tribunal were not 
based on any evidence a question of law arose in the appeal. I'he I-abour 
Appellate Tribunal held that a question of law ^^ould arise only if there 
was no evidence in support of the finding of the tribunal, but held that 
even if there was some evidence on the point, however slight its weight 
might be. it would amount only to a question of fart. 

R. N. Mchrotra v. Hindustan Mercantile Bank: Decision dated 28-11-1952 
in Appeal Cal. 74 of 1952: 1 L.L.]. 1953, p. 370. 

Whether perverse exercise of jurisdiction by an Adjudicator gives rise to 
a- 

It was held that where the tribunal below ext'icised his jurisdiction 
perversely it gave rise to a substantial question of law. 

Caltex {India) Ltd. Bombay v. Eugene Fernandes: Decision dated 1-41953 
in Appeal {Bom.) No. 2 () of 1953: Gazette of India, Part III section I dated 

25-4-1953 p- 185. 


RATIONALIZATION 

Whether experiment for introduction of-^amounts to-itself. 

It was observed by the Labour Appellate Tribunal, “It would lx* a 
strange thing indeed if mills were not ev(*n permitted to experiment within 
their own premises to ascertain the feasibility or otherwise of scheme of 
rationalisation or improvement of efficiency; such experiments do not involve 
any change of the conditions of service and it is within the legitimate sphere 
of an owner to do what he likes on his own machine for the purpose of 
experimenting new methods and new techniques."' 

Raja Bahadur Moiilal Poona Mills Limited v. Mill Mazdoor Sab ha: DecL 
sion dated 4-9-1952 in Appeal {Bom.) No. 293 of 1951; Bombay Govern¬ 
ment Gazette Part I-L dated 25-9-1952, p. 3072. 

RECORDS AND PROCEEDINGS 

The Labour Appellate Tribunal expressed the view that so long as 
the rules are not made as to the way in which the records of tribunal should 
be maintained it would be helpful for the tribunal itself if the records are 
maintained in the way as done in the civil courts, i.e., by arranging the 
records in two parts, one part containing the statements of the case by the 
parties, depositions, exhibits and other documents referred to during the 
course of the arguments advanced before the tribunal arranged seriatim with 
a proper index and the second part should contain the proceedings before 
the tribunal and miscellaneous papers such as notices to the parties and 
important correspondence. 
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The Bank of Behar Limited, Patna v. Jamuna Prasad: Decision dated 
10-4 1952 in Appeal CaL 203 of 1951: Unreported. 

RE-EMPLOYMENT 

Of retrenched workmen-procedure to be followed- 

The tribunal below had directed that when the company wanted to 
employ any workmen they should intimate occurrence of vacancies to the 
retrenched workmen through the union at least seven days in advance, i'he 
Labour Appellate 'rribiinal held that as it may be possible that there might 
he more than one union, the retrenched workmen should leave their addrcisses 
willi the company and that the company should intimate to th<' workmen 
conetTued of any vacancy caused by Registered Post. 

Kamdar Limiicd, Bombay v. Their workmen: Decision dated 30-6-1052 in 
Appeals (Bom.) Nos. 289 and 290 of 1951: IT L.L.J. 1952, p. 198. 

REINSTATEMENT 

Criminal proceedings-tribunal’s power to construe the evidence in- 

irrespective of appellate findings-while granting- 

It was held that as the evidence given before the Magistrate was 
treated as evidence in the case, the Tribunal w'as entitled to express its own 
view^ of that evidence and that the Tribunal was in no way bound to see it 
in llie light of the Sessions Judge’s views. 

hidian Copper Corporation Limited v. M. N. Tripathi & others: Decision 
dated 4-5-1952 in Appeal CaL 183 of 1951: 11 L.L.J. 1952, p. 36. 

Meaning of- 

It was observed by the Labour Appellate Tribunal, "Reinstatement 
means restoration to his original post, and the employee concerned is entitl¬ 
ed upon an order of reinstatement to be put back in the same position as if 
he had never been discharged, together with all the back pay, allowances 
and other privileges. In effect reinstatement means that there never had 
been any severance and as if he had continued in service all along." 

The management of M.C.S. Ltd. Metiupalayam v. Workmen: Decision dated 
28 2-1952 in Appeal (Bom.) No. 298 of 1951: / L.L.J. 1952, p. 653. 

When can be granted- 

It was argued that in the interests of harmonious relationship reinstate¬ 
ment of the workmen should not be granted. The Labour Appellate Tribunal 
rejected the argument observing, "As the management has not acted in a 
bona fide manner and there has been a violation of the principles of natural 
justice the order of reinstatement, in the circumstances of the case, is just and 
proper and the discretion of the tribunal should not be interfered with, particu¬ 
larly in view of the fact that it has not suggested that there is anything in 
the past records of the emploj^ees that they were guilty of any lapses at any 
time in the course of their services nor is there anything to show that they 
will not be faithful and loyal to the present management if they go back 
and resume their duties." 
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Messrs. Janardhana Mills Ltd., Coimbatore v. Their workers: Decision 
dated 8 12-1952 in Appeals [Bom.) Nos. 55 to 5q of IQ52: I L.L.J. 1953, 
344 - 

When can be refused. 

It was held that normally when a charge on which a workman had 
been dismissed has not been established, the remedy is reinstatement, but 
special facts of a case may require an aw^ard of compensation. In the cast; 
before the Tribunal the management in passing the orders of dismissal \vas 
not actuated by motives of victimization and it could not be said that the 
management had lost confidence in the employee*. This was considered to 
be an important factor, and the employee w^as awarded substantial couipcn- 
sation in lien of reinstatement, (case followed: Banks in Bcnc^al v. 

Their warkmcn: JI L.L. J. 1950, p. 1045) equal to q tinu's the emplo\’er's 
monthly sala^3^ 

Sir Sitaram Sugar Mills TJd. Baitalpur v. Baitalpur Chini Mill Ma':d()or 
Sangh: Decision dated 19-51952 in Appeals Cal. i>() C 173 of 1951 ; 11 
L.L. J. J952, p. 308. 


RES JUDICATA 

Whether declaration that sec. 22 has been contravened bars further proceed¬ 
ings. 

It was held that wdiere the Tribunal, after making a declaration that 
the employers had contravened section 22 of the Appellate 'Iribunal Act, 
by discharging wT)rkmen during the pendency of an appeal to the 'Iribimal, 
did not give the workiiKm any consequential relief, e,g., reinstateUK'nt or 
compensation, on the view' that the Tribunal had no jurisdiction to do so. 
such decision did not serve as res judicata. 

It was further held that workmen w-ere entitled to such ccTnsequential 
relief by making an application to an appropriate courl under other provi¬ 
sions of the law, founding the application upon the dc‘claration made bv 
the Tribunal. 

Sliree Madhusudan Mills, Bombay v. Rashtriya Mill Mazdoor Sangli, Bom¬ 
bay: Decision dated 8-1-1952 in Appeal Bom. 254 of 1951: 1952 L.A.C. 
p.^92. 

Whether pr'ior award should prove a bar for fixing higher wages. 

It was held that the fact that there w^as subsequent aw^ards with regard 
to the same industry which had its own peculiar position, giving substantially 
higher minimum w'age was sufficient for giving the same minimum wage 
even though a prior award was made. The Tribunal observed, *'We do not 
see how Mr. Thakore could have done otherwise than what he has done. . . 
Having previously determined the wage scales of Bunnah Shell Sc Standard 
Vacuum he could not in all conscience hold the cmploj^ces of Caltex to the 
wages scales given by Mr. Bakhle's award.*' 

The Company's second contention was that the gratuity schemt* 
awarded in the previous aw'ard should not have been extended to labour 
staff by the subsequent Award. The Labour Appellate Tribunal rejecting 
the contention observed, ''We entirely agree with the adjudicator that the 
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*tcrminati(in allowance scheme' fails as a scheme of gratuity and the adjudi¬ 
cator was quite correct in adopting the scheme of Mr. Bakhle'" in respect of 
the labour staff. 

Caltex (India) Ltd,, Bombay v. Their workmen: Decision dated 16-5-1952: 
in Appeal (Bom.) No. 286 of 1951: II L.L.J. 1952, p. 51. 

Whether principle of-applicable to adjudication proceedings. 

It was observed by the Labour Appellate Tribunal, '‘The object 
underlying the doctrine of res judicata is to prevent multiplicity of proceed¬ 
ings and the adjudication of the same matter which has once been decided. 
Strictly speaking, section ti of the Code of Civil Procedure may not in terms 
apply to the present case, but we have no doubt that the principle embodied 
in that section is fully applicable. . . To contend that the union or the 
workers are entitled to object the retrenchment on one ground in one case 
and hold up ihii other ground to be made use of in future proceedings would 
be to permit the workers to split up the grounds at their sweet will and 
ple asure — a course which would result in multiplicity of proceedings and is 
certainly not desirable in the interest of smooth working between the em¬ 
ployers and employees. Nothing can be more destructive of harmonious 
relations btaween the tw'o than by i*ncouraging multiplicity of litigation.'’ 

Mohemdiya & 3 others v. Messrs. Cawnpore Tannery Ltd., Kanpur: DecL 
Sion dated 1I-6-I952 in Appeal Cal- 219 of 1951: Unrepoktei). 


RETRENCHMENT 

A need for-should be justified on facts and figures. 

The company alleged that because of the fall in production in certain 
departmtmt there was no work for the workmen of the particular department 
and therefore a certain number of workers should be dismissed. The Labour 
Appellate t ribunal went into the facts and figures and held that the com¬ 
pany could not sufficiently make out the case and, therefore, retrenchment 
was not justified. Accordingly, the retrenched workers were ordered to be 
reinstated and paid compensation. 

Kanpur Cotton Mills v. Raj Narain Cr others: Decision dated 21-1-1952 in 
Misc. Cases Nos. C. i6t & 254 of 1951: 7 L.L.J, 1952, p. 624. 

Mode of- 

In th(^ case before the tribunal employees to be retrenched belonged 
tfj two grades, viz., grade A and grade B. Question arose as to how to 
apply the principle of ‘last come first go* viz., whether seniority in respective 
grades should be taken together for the purpose. In view of the A grade 
being a promotion grade the tribunal had directed that the two grades should 
b(' taken together. The Labour Appellate Tribunal approving of the direction 
observed, “It would Ix^ unfair to persons who had secured promotion to grade 
A if the principle of ‘last come, first go* was applied to grades A and B 
taken together. It is nothing unusual that retrenctunent if it becomes neces¬ 
sary should proceed according to categories and grades." 

Workmen of Mazagaon Dock v. The Mazagaon Dock Ltd. Bombay: Decision 
dated 9-10-1952 in Appeal (Bom.) No. 362 of 1951: Unreported. 
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It was held that where a separate department had to be closed on 
account of breakdown of machinery and the workmen of that department 
were to bo retrenched, they could not demand that the employees in other 
departments in normal running should be taken into a pool for the purpose 
of determining who are to be retrenched. 

Halar Salt & Chemical Works, Jamnagar v. Their workmen: Decision dated 
16-T0-1952: in Appeal (Bom.) No. 241 of 1952: 1953 L,A.C. p. 134. 

Compensation for- 

See ''Compensation”. 

Rule for- 

The normal rule for retrenchment is 'last come, first go*, after taking 
the entire staff employed into consideration”. 

Shankar Sugar Mills Ltd., Deoria v, Shankar Mazdoor Sangh: Decision 
dated 15-7-1952 in Appeals Cal. 294 (S* 303 of 1951: // L.L.J. 1952, p. 632. 

Whether-is a management function for determining the labour force. 

It was held that it was a function of the management to deterinine its 
labour force and to judge the number of workmen who would become sur¬ 
plus on the grounds of rationalisation and economy where such decision was 
taken as a result of desire to "sell and service**. It was also held that re¬ 
trenchment made for "more profits’* did not amount to mala fide on the' 
part of the management. 

(The (Government of Travancore-Cochin has set aside this order). 

Tata Oil Mills Co. Ltd., Taiapuram v. Their workmen: Decision dated 
26-11-1952 in Appeal (Bom.) 290 of 1952: I L.L.J. 1953, p. 45. 

Whether a tribunal should scrutinise the facts to ascertain the bona fides of 
the management. 

It was held that ordinarily it was the function of the management 
acting hona fide to determine the strength of the staff it should have, but 
when such function is discharged with ulterior motive the tribunal while 
granting permission should scrutinise the matter and the employer must 
establish to the satisfaction of the tribunal that the number proposed to be 
retrenched was justified even when a case for retrenchment is made out. In 
the case before the Tribunal the lower tribunal did not proceed on any evi¬ 
dence and, therefore, the Labour Appellate Tribunal ordered the parties to 
lead evidence before it. 

Carlsbad Mineral Water Mfg. Co. Ltd. v. Their workmen: Decision dated 
4-TT-T952 in Appeal Cal. 318 of 1951: I L.L.J. 1953, p. 85. 

Justification of- 

The management tried to prove that the quota of tin allotted to them 
was not sufficient to keep all the workers engaged and, therefore, they had 
to retrench the 12 workmen. The Tribunal went into the figures submitted 
by the company and came to the conclusion that the management had not 
made a justifiable case for retrenchment. Accordingly, the workers retrenched 
were ordered to be reinstated. 
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Metal Press Works Ltd,, Agra v. Factory Workers* Union, Agra:, Decision 
dated 6-3-1952 in Misc. Case No, 215 of 1951:. <S* 223 of 1951- ^ L,L, f. 
1952, p. 801. 

Whether the rule *iast come first go’ Is universal. 

It was held by the Labour Appellate Tribunal that the rule 'last come, 
first go, was not of universal application, observing, "Along with the seni¬ 
ority other factors have to be taken into account, such as qualification of the 
individual, his efficienc}^ including past record, his daily attendance and 
application to work. It is within the power of the employer to retain the 
.services of the efficient and the most suited to the requirements of the industry 
and if in the scheme of reorganization any employee cannot be fitted into 
the reorganised set up his services may be dispensed with by the einployci’ 
and his act cannot be interfered with by the tribunal.'' 

The U.P. Insurance Employees* Association v. The Free India General 
Insurance Co, Ltd.: Decision dated 17-10-1952 m Appeal Cal. 212 of 1951. 
Unkeported. Also Swastic Oil Mills, iziorkmen of — v. Szoastic Oil Mills 
Ltd.: Decision dated 4-3-T953: in Appeal (Bom.) 89 of 1952: Gazette of 
India Part III Sec, i, dated 21-3-1953, p. tt8: / L.L.J. 1953 p, 468. 

Whether a tribunal can direct-spread over a long period. 

The tribunal below after examining the claim for retrenchment allowed 
the management to retrench 474 persons over a long period wffien vacancies 
might occur by reason of death, retirement or resignation. This direction 
was not considered to be sound and practicable by the Labour Appellate 
Tribunal and it directcxl that the management should be allowed to retrench 
the employees at once, but that when any vacancies occurred in fulure the 
management should take care to see that the retrenched workmen were ab¬ 
sorbed in the factory. 

L. H, Sugar Factory and Oil Mills Ltd, Philibhit v. Mazdoor Union: Deci¬ 
sion dated 19-6-1952 in Appeals Cal, 273 and 274 of 1Q51: TI L.L.J. 1952, 
/>• 591 * 

When a departure from the principle last come first go’ can be made. 

It was argued that the principle of 'last come, first go', w'as not strictly 
followed and that in making the retrenchment the management had retained 
persons junior in service in preference to the seniors. The Labour Appellate 
Tribunal held that the two employees so retrenched (one a stenographer and 
the other a cash clerk) were doing specialised jobs of technical nature and, 
therefore, the management was justified in making the distinction in respect 
of them. 

Upper India Sugar Exchange Clerks and General Staff v. The Upper India 
Sugar Exchange Ltd., Kanpur: Decision dated 29-5-1952 in Appeal No. Cal. 
201 of 1951: Unreported. 

It was held that wffiere the work of construction was already proceed¬ 
ing and it could not be shown that the retrenched workers could not be pro¬ 
vided with work (although the management had contended that they were 
retrenched on grounds of economy) the action of the management was not 
considered to be bona fide and therefore the workers were directed to be rein¬ 
stated. 
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upper India Sugar Mills Lid., Khaiauli v. Mazdoor Union: Decision dated 
28-10-1952 : In Appeal Cal, 384 and 387 of 1951 : I L.L.J, 1953, p. 254. 

Tribunal’s power to sit in judgment over management’s action in respect of— 

It was held that where the management makes out a case of retrench¬ 
ment and acts bona fide, the tribunal cannot sit in judgment over manage¬ 
ment’s action concerning the extent of retrenchment. It is only where a case 
of retrenchment is made out but at the same time it appears that the manage¬ 
ment in making the retrenchment had also acted on extraneous consideration 
or was actuated by improper motives, then and then only ihv ('xtent of 
retrenchment would come under the purview of the tribunal and the manage¬ 
ment will have to justify the number retrenched.. 

Presidency Jute Mills Company Limited v. Presidency Jute Mills Co. 
Employees' Union: Decision dale cl 2-1-1952 in Appeal Cal. 93 of 1050: 
I L.L.J, 1952, p. 796: also 1952 L.A.C. 62. 

Whetlier-can be allowed for short periods when standing orders proviie 

for play off- 

It was argued on Ix'half of the comparn^ that then' was a shortage of 
orders and consetjuenllv the profits of the company were decreasing and, 
thc'rcforcg the retrenchment w'as necessary. The Labour Appellate 'i'ribunal 
held that where the shortage of orders or materials was only a passing phase 
it w^as not permissible to grant retrenchment when the standing orders pro¬ 
vided for the play off of workers for trade reasons, etc., and that retrencii- 
ment would be allowaible only in cases of closure of a mill or when for any 
such rc'Hson, the w-orkmen become surplus. 

Iron and Steel Mazdoor Union, Kanpur v. J. K. Iron Steel Co. Ltd .: Kan¬ 
pur: Decision dated 4-7-1952 in Appeals Cal. 391 & 392 of 1951: 1052, 
L.A.C. 467. 

Whether any relief can be granted when-is justified. 

It was argued by the union that some retrenchment relief should be 
granted as it had been done in previous cases. The Labour Appellate Tribu¬ 
nal rejected the plea on the ground that retrenchment had been found to be 
fully justified. 

Mohemdiya and 3 others v. Messrs. Cawnpore Tannery Ltd., Kanpur : Deci¬ 
sion dated 11-6-1952 in Appeal Cal. 219 of 1951: Unreported. 

Where-is justified, whether a tribunal can grant reinstatement of an 

employee. 

In a case before the tribunal (acting on the principles laid down by 
the Appellate Tribunal, viz., that a tribunal would not be entitled to inter¬ 
fere with the function of the management in determining the siz(^ of its labour 
force unless it is found that the management was actuated by motives of bad 
faith etc.), it was found that there w^as justification for the proposed retrench¬ 
ment by the management, but held that one of the employees (who was a 
cashier) was enitlcd to be reinstated, and accordingly it made an order of 
reinstatement. On appeal, the Labour Appellate Tribunal held that the tribu¬ 
nal ought not to have interfered in the matter of retrenchment of N. C. 
Mustafi. 
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Cement Marketing Co, of India, Ltd. v. Their workmen: Decision dated 
9-12-1952 in Appeal Cal. 333 of 1951: Indiaft Factories Journal {Reports) 
Vol. V i 953 ' 54 » P* I* 

Whether order for-of a particular sex amounts to discrimination and 

therefore against the Constitution. 

It was argued that that part of the agreement that female workers wert^ 
to be retrenched first amounted to discrimination and was a violation of 
fundamental rights by the Registrar, Bombay Industrial Relations Act. The 
Labour Appellate Tribunal while rejecting the argument agreed with the view^ 
of the Industrial Court, namely, that in registering the agreement the Regist- 
rar under the Bombay Industrial Relations Act has no power to refuse to 
register an agreement which had been properly arrived at under sub-sciction 
(2) of section 44 of that Act, and that this was not a case of the State dis¬ 
criminating against any section of its citizens, the parties having themselves 
agreed to th(' mode of retrenchment. 

Premiben Divaben v. Fine Knitting Company Limited, Ahmedabad and 
others: Decision dated 23-5-1952 in Appeals (Bom.) Nos, 137, 138 and 139 
of 1952: Unreported. 

RETRENCHMENT RELIEF 

Whether-can be granted when provisions as regards gratuity and pro¬ 
vident fund exist-and considerations for the grant of on closure of a 

concern. 

The Labour Appellate Tribunal observed as follows: ''Retrenchment 
relief is not a question of law but a question of fact depending upon varying 
circumstances existing at the date when retrenchment takes place. When 
persons are retrenched they have nothing to fall back upon and are subjected 
to the strains and stresses of unemployment, and retrenchment relief is given 
by Tribunals to soften the rigours of the hardship which those unfortunate 
employees have to undergo; nor must we ho taken to say that certain other 
factors are altogether absent from consideration when we decide questions 
of retrenchment relief. When a person is deprived of his employment, he 
suddenly loses a career on which he had started with the hope and expect¬ 
ancy of a life long career of security, and even when he secures fresh em¬ 
ployment he will have to start a fresh career with all its disadvantages; and 
we cannot altogether ignore this aspect of the matter. Therefore when con¬ 
sidering the appropriate retrenchment relief applicable to any particular case 
we have to take into account the sum total of all factors, including the wage 
scales prevailing in the concern, the rate of provident fund, the scheme of 
gratuity or other indirect benefits which an employee ordinarily receives while 
in the employ of a concern, together with the financial capacity of the con¬ 
cern to pay retrenchment relief and the state of the labour market, for it must 
be our first endeavour to protect a retrenched employee and his family as 
far as it is possible for us to do so and to the extent that the company's 
finances permit against that depressing period in which he has to search for 
employment. . 

Accordingly, the Labour Appellate Tribunal while granting retrench¬ 
ment laid down the following conditions: 

(a) The employees shall be paid the benefits like gratuity, provident 
fund, etc. to which they would be entitled. 
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(b) In addition thereto each retrenched workman would be given 
retrenchment relief at the rate of one month's basic w^ages for each year of 
completed service. 

(c) Should there be any employment of fresh staff, the retrenched 
personnel would have the first priority to appointment on a reverse basis and 
for that purpose the retrenched persons should leave with the company their 
addresses, and 

(d) If the retrenched persons are re-employed within six months of 
the date of retrenchment they should be taken back as if there had Ix'cn no 
break of service and on the last basic pay drawn, 

Cicneral Motors India limited, Bombay v. 41 Monthly rated workmen and 
others: Decision dated 2-4-1053 in Applications (Misc.) (Bom.) Nos. 649 and 
672 of 1952: Gazette of India Part III sec. I dated 25-4-53 P- ^^ 3 * 


RETIREMENT BENEITTS 

It w'as held that where the company had sound financial capacity, more 
than one retirement benefits could lx; granted. 

Saran Engineering Company Limited v. Their workmen : Decision dated 
23-6-1952 in Appeal Cal. 162 of 1951: 7 L.L.J. 1953, />. 64. 

RULES 

Industrial Disputes (Bombay Rules)-Rule 20-A-whether ultra 

vires- 

It was argued that rule 20-A framed by the Government of Bombay 
was ultra vires. The Labour Appellate Tribunal relying on the decision of 
the Bombay High Court in G. Claridgc and Company Ltd.^ held that that 
rule is not ultra vires of the Government under the rule making authority 
derived under section 38 of the Industrial Disputes Act, 

Army and Navy Stores Ltd. v. Workmen employed under it: Decision dated 
3-TO-1952 in Appeal (Bom.) No. 330 of 1951: Unrrported. 


REVIEW 


When can be granted-^ 

The Patna Electric Supply Co. filed a review application on the 
ground that it discovered a new and important matter which was not within 
the knowledge of the company at the time when the decision was pronounced, 
and which, according to it, could not have been discovered by it even with due 
diligence. The Labour Appellate Tribunal reserving its decision on the ques¬ 
tion whether it has power to review its decision proceeded on the assumption 
of such power and held that the grounds on which review could be granted 
were: 

* II L.L.J. 1051, p. 1. 
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(a) A review may lie on the ground of discovery of new and impor¬ 
tant matter or evidence but the matter or evidence must be one which had 
been in existence at the time of the original hearing but unknown to the party 
applying for review and which he could not have discovered even after due 
diligence and 

(b) The matter or evidence which is sought to be made the ground 
must be almost conclusive on this point. 

If the matter or evidence has the effect of adding only a debatable 
item in the evidence it would not be sufficient for supporting an application 
for review. 

On the merits of the case it was held that the matter in evidence was 
audited balance sheet, which was not admittedly' in existence at the tinic 
whem the Tribunal gave its decision and that the basis on which the Tribunal 
proceeded on its decision was supported by the audited balance sheet. 

Patna Electric Supply Co. Ltd, v. Patna Electric Supply Workers' Union: 
Decision dated 2^-10-1952 in Misc. Case No. (.-no of 1951 in Appeals Nos. 
Cal. 32 and 49 of 1950: 1953 L.A.C. p. 185. 

SERVICE 

Conditions of-when settled by usage, can be altered by subsequent 

notices withdrawing them- 

The Regional Conciliation Officer held that the retaining allowance 
which was granted to the workmen during the off season had become one of 
the conditions of service of the wwkmen and th(' same could not be with¬ 
drawn by the management by subsequent notices. The Labour Appellate 
Tribunal agreed with the view of the Conciliation Officer. 

Shankar Sugar Mills Limited, Dcoria v. Shankar Mazdoor Sangh : Decision 
dated 28-11-1952 in Appeal Cal. 57 of 1952: UNRiiPOKTED. 

STANDING ORDERS 

Nos. 15 (a) and 16 (a)-providing for the closure of the concern- 

Standing order 15 (a) provided for closure of a concern on account of 
catastrophe, civil commotion, etc., and standing order 16 (a) provided for 
closure on account of trade reasons. The tribunal below laid stress on the 
words 'beyond the control of the company'. The Labour Appellate Tribunal 
observed, ‘Tt seems to us clear that the distinction between the two standing 
orders is that while under T5(a) the event must be a catastrophe such as fire, 
etc., and it may be in the terms of legal phraseology called 'Vis major", 
cases w^hich are of a temporary and fleeting nature such as shortage of orders 
or shortage of materials, are covered by standing order t6 (a). In these 
cases, the play off not exceeding T2 days in the aggregate in any one calen¬ 
dar month, has been allowed, as it is alw^ays possible that the situation might 
improve after a short time, a larger number of orders may be pouring in . . . 
We have no doubt in our mind that standing order that could be applicable 
was T 6 (a)". The Tribunal, therefore, held that the play off under standing 
order 15(a) w'as wrongful, and that the play off for more than 12 days in 
any single month was illegal. 
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Kanpur Mazdoor Congress v. Messrs, Kanpur Cotton Mills Ltd.: Decision 
dated 16-6-1952 in Appeal Cal. 19 of 1951: Unreported. 

Also Kapur Mazdoor Congress v. Kanpur Cotton Mills Ltd .: Decision dated 
11-6-1952 in Appeal Cal. 209 of 1951: Unreported. 

STAY 

Grant of-in matters of reinstatement- 

It was held that in matters of reinstatement, unless stay is granted 
there would be serious repercussions as contemplated by section 14 of the 
Appc‘llate Tribunal Act. Accordingly stay was granted on the condition that 
the company should pay a certain amount to the employee concerned. 

Parle Products Manufacturing Company Limited, Vilc-Parlc v. R. D. Patel: 
Decision dated 29-1-1953 in Application (Stay) (Bom.) No. 15 of 1953: 
Unrepokted. 

Implementation of an Award- 

Tt was held that implementation of the award of the tribunal btdow 
could be stayed only if the Appellate Tribunal was satisfied that implemen¬ 
tation would lead to serious repercussions, mere allegations that a majority 
of the workmen might cause trouble not being sufficient ground for such 
stay. 

Arthur Butler and Company Limited v. Arthur Butler Co.'s Workers' 
Union: Decision dated 24-1-1952 in Misc. Case No. Cal. 6 of 1952: Indian 
h'actories Journal, September 1952, p. 181. 

STRIKE 

Action for illegal-under section 24 of the Industrial Disputes (Appellate 

Tribunal) Act-proper authority in respect of- 

It was held that it is the Government who is empowered under section 
26 of the Industrial Disputes (Appellate Tribunal) Act, 1950 and not the 
Industrial Tribunal to take action for an illegal strike, so declared under 
section 24 of the Act. 

Vi jay Kumar Oil Mills cf' Iron Foundry Ltd. v. Their workmen: Deci¬ 
sion dated 26-5-1952 in Misc. Case No. C. 236 of 1951: 1952 L.A.C. p. 3.^13. 

Consequences of participation in an Illegal- 

Tt was contended that the only conseiquence of participation in an 
illegal strike was liability to prosecution. The Labour Appellate Tribunal 
observed, 'Tt may or may not be, but the Act is quite clear to this extent 
with which we are concerned in this appeal that it does not touch upon the 
question about the effect of participation in an illegal strike on the employer- 
employee relation. A strike, legal or illegal, does not automatically put an 
end to that relation, but it cannot now be disputed that it affects some of th(‘ 
rights and obligations flowing from that relationship. . . the question before 
us is whether his absence entitles the employer to put an end to his service? 
It does not when the strike is not illegal, whether justifiable or not, but the 
converse proposition does not necessarily follow when the strike is illegal. . . 
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Modem concepts of social justice would be outraged if in such cases the 
employer could dismiss a workman for his mere absence due to participation 
in such a strike. Such concepts also require that a workman should be pro¬ 
tected from capricious or vindictive action on the part of the employer, what¬ 
ever be the nature of his lapse or whatever be the cause of such lapse. More¬ 
over, having regard to conditions of the labouring class and of labour rela¬ 
tions as is generally prevalent in India now, it would not, in our opinion, be* 
conducive to industrial peace if an employer is given a right, and a fortiori 
an unfettered right, to dismiss a workman for his absence due to his mere 
participation in such a strike as is contended by Mr. Sanyal on behalf of the 
bank. If, however, the particular workman who joined the strike is guilty 
of violent acts or of subversive activities, such as, destruction or attempted 
destruction of employer’s property, intimidation of or coercion on loyal em¬ 
ployees, etc., the position would be different, but, in such cases, the workmen 
should be individually dealt with and the particular workman should be 
apprised of the precise charges against him and should be given a chance to 
have his say in the matter before he can be dismissed. . . There is abundant 
authority for the proposition that an employer can justify before a tribunal 
a dismissal only on the ground on which he purported to dismiss him and 
not on a ground different from it. To allow him to do so, would be to suffer 
a dismissal to prevail on a ground which the workman had no opportunity to 
meet before his dismissal.” It may be noted that the standing orders of 
the company did not make participation in an illegal strike a major mis¬ 
conduct for which an employee could be dismissed. 

Observations of the Supreme Court of the United States in Southern 
Steamship Co. v. 'National Labour Relations Board, (86, Supreme Court 
Reports—Lawyer’s Edition, p. 1246) were relied upon. 

Punjab National Bank v. Their employees: Decision dated 22-Q-1952 in 
Appeals Cal. 166 of 1951, 25, 69 and 70 of 1952: TI L.L.J. 1952, />. 6^8. 
also 1953 L.A.C. p. 1. 

During conciliation proceedings-^urhether illegal. 

It was held that a strike declared during the conciliation proceedings 
became illegal as prohibited under section 22 of the Industrial Disputes Act. 
^ 947 . 

Mahalaxmi Cotton Mills Ltd. v. Their workmen: Decision dated 27-6-1952 
in Appeals Cal. 290 & 300 of 1951: II L.L.J. 1952, p. 633: also 1952, 
L.A.C.. p. 370. 

Justification for a- 

The General Secretary of the Bihar Firebricks and Potteries Workers’ 
Union directed the workers to observe a token strike because of the attitude 
of the company’s representatives at the discussions between the parties. The 
company ordered proportionate cut in wages for the day. On account of this 
there was again a token strike the next day and again such deductions were 
made. The strikes did not contravene any of the provisions of the Act. The 
matter was referred to a tribunal for decision as to the justification or other¬ 
wise of the strikes. The tribunal held that the strikes were unjustified. On 
appeal to the Labour Appellate Tribunal it was held that it was not proper 
to judge from the result of adjudication of demands whether a strike was 
justified or not and in this case it held that the deductions were not justified 
observing, 'Tt is also a weapon to register a protest and it cannot be said to 
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be unjustified unless the reasons for it are absolutely perverse and unsus¬ 
tainable/' The Tribunal also observed earlier, ‘‘Whatever may be the value 
of strike judged by common standards, it has, in certain circumstances, been 
recognised as a legitimate weapon of the workmen for the purpose of venti¬ 
lating their demands." The order of the tribunal directing deduction for the 
strike period was set aside. 

Bihar Firebricks and Potteries Workers" Union V. Bihar Firebricks and Pot¬ 
teries Ltd.: Decision dated 12-9-1952 in Appeal Cal. 365 of 1951: I L.L.f. 
49 - 

Legality of— 

It was observed by the Labour Appellate Tribunal, “apart from the 
question whether this strike w^as illegal or not, the strike in this case was the 
result of genuine trade dispute of which sufficient notice had been given to 
the employer and the strike was commenced as a last resort after genuine 
and bona fide attempts at settlement made by the responsible members of the 
union had failed." 

Punjab National Bank Lid. v. Their workmen : Decision dated 22-9-1952 in 
Appeals Cal. 166 of 1951, 25, 69 and 70 of 1952: 1952: II L.L.J. p. 6^8: 
also 1953 L.A.C. 

Provocation of-in the case of public utility concerns. 

It was held that the legality of a strike depends upon ihe provisions 
of section 22 of the Industrial Disputes Act, 1947, in the case of a public 
utility service, and the question whether it was provoked or not is immate¬ 
rial. Thus although the strike might have been provoked, its character of 
being illegal cannot be altered. 

Mahalaxmi Cotton Mills Ltd. v. Their workmen : Decision dated, 27-6-1952 
in Appeals Cal. 290 & 300 of 1951: II L.L.J. 1952, p. 635 also 1952 L..i.C.. 
370 - 

Wages for period of-in the case of an illegal- 

It was held that wages for the period of strike during the pendency of 
proceedings before the Labour Appellate Tribunal were not payable as the 
strike was illegal. 

Lord Krishna Sugar Mills Ltd., Saharanpur v. Lord Krishna Sugar Mills 
Workers" Union: Decision dated 29-2-1952 in Appeals Cal. 105 and 120 of 
1951: I L.L.J. 1952, p. 803. 

Under the provisions of the Bombay Industrial Relations Act, 1946-vrhe- 

ther a-declared on account of the ‘illegal act’ of management Is ille* 

gal- 

It was argued that strike becomes an illegal strike if it contravenes the 
provisions of section 97 (i) (c) of the Bombay Industrial Relations Act and 
that the said section speaks only of an illegal change and not of an ‘illegal 
act' by the management and inasmuch as there was no illegal change com¬ 
mitted the strike was not an illegal strike. Repelling this argument the 
Labour Appellate Tribunal observed, "the scheme of the Bombay Industrial 
Relations Act is to provide against strikes and all possible contingencies have 
been considered by the legislature. Either the action of the management 
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was an illegal change or else there was no offence committed against the 
industrial law. The concept of the right to strike for any act of the manage¬ 
ment which the employees may consider to be illegal is a negation of the 
relevant enactment.'' 

Raja Bahadur Motilal Poona Mills Ltd, v. Mill Mazdoor Sabha: Decision 
dated 4-9-1952 in Appeal {Bom,) No, 293 of 1952: Bombay Government 
Gazette Part LL dated 26-9-1952, p. 3072. 

Whether dismissal on account of participation in an illegal-is justifiable. 

See ‘'Dismissal-On ground that the employees had gone on an illegal 

strike-whether justifiable.*’ 

Whether proceedings under sec. 23 (b) are to be deemed to have ended after 
the award has been given in one unit or when the award regarding entire^ 

dispute is made-strike commenced under such situation-whether 

illegal- 

See “Industrial Disputes Act 1947-Section 23 (b) whether proceedings are 

to be deemed to have ended after the award has been given in one unit or 
when the award regarding entire dispute Is made- 

Whether a-declared in respect of issues which are not referred by Govern¬ 
ment for adjudication is illegal- 

It was argued that as the government referred only 14 heads of dis- 
l>iites out of 32 communicated by the Union, the employees were at liberty 
to strike for the remaining t8 demands. The Labour Appellate I'ribunal 
rejecting the contention observed, ‘Tn our view it would be a negation of 
the scheme of the Act, namely, the maintenance of peace and orderly work¬ 
ing in a concern, if the workmen were to have liberty in such circumstances 
to strike for such demands as had been refused a reference. It seems to us 
cl(*ar that the prohibition against a strike in a concern as to which a refer- 
enc(‘ has been made is absolute, and is not qualified by any circumstance like 
the employees having other grievances which have not been referred to ad¬ 
judication. Even assuming that prohibition does not apply to cases where 
the strike is with reference to other and fresh demands, made subsequent to 
the order of reference a strike with reference to dimiands already made before 
the order of reference is certainly illegal and prohibited under section 23 of 
the Industrial Disputes Act. It docs not matter that only some of the 
demands put forward had ben referred to a Tribunal and Government has 
declined to refer others for adjudication. A mere reiteration of the same 
old demands after the reference has been made wall not justify a strike with 
reference to such demands. “ 

Rama Dhondu Lamahade and 24 others v. The Bombay Gas Company Ltd., 
Bombay: Decision dated 14-4-1953 in Appeal (Bom.) No. 31 of 1953: Un- 
KEPORTED. 
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Permanent workmen-who ar 

It was held that if a seasonal worker is put on work of a temporary 
nature after the season is over and for sometime but not for the whole of 
the off-season following, he docs not thereby become a permanent worker. 
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Shri Durga Prasad Tripathi v. Shri Ananda Sugar Mills: Decision dated 
J7-1-1952 in Appeal CaL 99 of 1951: 1 L,L.J, 1952; p, 505, 

Seasonal workmen-employment of- 

It was held that if for any reason the work in a particular department 
did not commence on a particular day it could not be said with any justifica¬ 
tion that the workmen of that particular department should take up some 
other work or should forfeit their wages till the work of the particular depart¬ 
ment commenced. Accordingly, the Labour Appellate Tribunal directed 
that the workers should be paid their wages for the days in question when 
they attended the factory. 

Upper India Sugar Mills Ltd., Khatauli v, Mazdoor Union: Decision dated 
28-10-1952 in Appeals CaL 384 & 387 of 1951: I L.L.J. 1953, p. 254. 

Seasonal workmen-employment of- 

It was held that the seasonal workmen who offer themselves for work 
in the following crushing season would be entitled to be employed during 
the whole of the crushing season and that their services could not be dis- 
|xuised with at the discretion of the management. 

Lord Krishna Sugar Mills Ltd. v. Workers* Union: Decision dated 18-81952 
in Appeals CaL 167 & 168 of 1951: II L.L.J. 1952, p. 791. 

Whether it is obligatory pn the workers to find out the date of the start of 
the season. 

It was held that it was for the workers to find out as to when the 
season begins and offer themselves for employment “Ailhin a week from 
the beginning of the season and that they would stru t earning their wages 
from the date they join and not from the beginning of the season. 

Lakshmi Devi Sugar Mills Limited v. Chini Mill Mazdoor Sangh : Decision 
dated 19-8-1952 in Appeal CaL 204 of 1951: II L.L.J. 1952, p. 789. 


SUSPENSION 

Whether employees can be suspended for more than 4 days without enquiry 
and whether subsequent dismissal bad- 

The standing orders of the company provided that the management 
may summarily suspend a workman for alleged misconduct for a period not 
exceeding 4 days. In the case before the tribunal the management suspen¬ 
ded 76 workmen for more than 4 days (without sufficient cause as to why 
early enquiry was not held) on the ground that the workers refused to work 
on 27-5-1952. However, the management issued notices charge*sheeting the 
employees on 2-6-1952 and appointed 6-6-1952 as the date of the enquiry. 
The employees did not attend and, therefore, no enquiry could take place. 
The Labour Appellate Tribunal held that as the management did not strietty 
comply with the provisions of the standing orders and the reason adduced 
by the management, viz., that the tension created by the non-co-operation 
of the workers was too great to enable the management to collect materials 
for conducting the enquiry within the period of 4 days, was not sufficient 
cause, and therefore the employees were entitled to reinstatement. 

7 
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Laxfni Devi Sugar Mills Ltd., Deoria v. Pandit Ram Sarup & others: Deci¬ 
sion dated 19-8-1952 in Misc. Case No. C-gi ^- 93 / 5 ^- 1952. 

p, 8 ot. 

Whether employees are entitled to wages during the period of-pending 

enquiry- 

See Wages-During the period of suspension-'' 

Whether provisions of sec. 22 of the Appellate Tribunal Act and sec. 33 of 
the Industrial Disputes Act are contravened if a workman is suspended pend¬ 
ing enquiry. 

See *'Acts, Industrial Disputes (Appellate Tribunal) Act, 1950-sec. 22 

-whether an order of suspension changes the conditions of service-” 

TOKEN INCREASES 

The Labour Appellate Tribunal observed as follows with regard to the 
practice of certain tribunals giving token increases on the demands made 
by the workers: '‘We have always held that wherever the facts justify it 
a higher dearness allowance should be granted for a satisfactory neutralising 
of the cost of living: and we have also previously observed that the grant of 
little 'token' advances without any justification is unfortunate in the interest 
of industrial relations. Giving for the sake of giving in effect amounts to 
this: that whenever a case is referred to adjudication reasons must bt' found 
to give a ‘token’ increase: and that to our mind has an unsettling effect upon 
labour, for they restlessly await the expiry of the period during which an 
award is in opcTation in order to make fresh claims, confident in the expec- 
tatirm that some little 'token’ advance will always be forthcoming.” 

7 'ala Oil Mills Company Limited, Homhay v. Their workmen: Decision 
dated 16-10-1952 in Appeal (/ 3 ow.) 297 of 1951: II L.L.J. 1952, />. 814. 

UNFAIR LABOUR PRACTICE 


What constitutes- 

The attitude of the bank was that the policy of the Directors, right 
or wrong, must be followed and could not be questioned if it caused hard¬ 
ship or inconvenience to the staff or the public. The Labour Appellate Tribu¬ 
nal considered that this attitude constituted unfair labour practice and showed 
want of good faith. 

The Indian Bank Limited, Madras v. Their workmen: Decision dated 
8-12-1952 in Appeal {Bom.) No, 141 of 1952: I L.L.J. 1953, p. 230. 

UNIFORMS 


Appeal against- 

See Appeal-Competence of-in respect of uniforms’*. 

UNITED PROVINCES INDUSTRIAL DISPUTES ACT, 1947 
See ’’Acts.” 
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UNITED PROVINCES SHOPS AND COMMERCIAL ESTABLISHMENTS 
ACT. 

See “Acts.*' 

UNITED PROVINCES SUGAR FACTORIES CONTROL ACT 
See “Acts”. 


VICTIMIZATION 

It was hdcl lhal the fact that the punishniont was so excessive* as to 
shock the conscience, w'ould V)e regarded as cogent evidence of victimization. 

J, K. Cotton spinning and Weaving Mills Company Limited v. Lalta Prasad: 
Decision dated ig"3-T()52 in Appeal Cal. 144 of 1951 ; J L.L.J. 1953, p. 257 
also 1952 L.A.C. 393. 


WAGES 


Adjustments in- 

The Labour Appellate t ribunal agreed with the lower tribunal whu'n 
it rejected the demand for point to point adjustments in wages after taking 
into consideration the fact that the company had already granted grades from 
1948 and they were getting increments. 

Kamani Metal Cr Alloys Ltd. — isDorkmen of --- v. Kamani Mctel and Alloys 
Ltd., Kurla: Decision dated 29-8-1952 in Appeal [Bom.) No. 23() of 1931 
Bombay Government Gazette Part I-L dated 23-9-1932, p. 3069. 

It was held that whim new' scales of wages ar(‘ introduced it is the 
usual rules of adjustment that the existing employees are to be fitted in tlu' 
place in the incremental scales next higher to the amount of wages which 
were then being paid to them and that special increments in the new' scales 
are to be given for length of service subject to the proviso that the maximum 
of the grade is not exceeded. VVTiat w'ould be the rate of such special incre¬ 
ments is, however, a question to be determined on the special facts of each 
case. 

Caltcx [India) Ltd. Calcutta v. Their employeesDecision dated 28-3-1932 
in Appeals Cal. 335 & 338 of 1951: II L.L.J. 1952, p. 183: also 1952 
L,A.C., 402. 

Adjustments in-when new scales are fixed. 

The Labour Appellate Tribunal held that speaking generally, the 
scheme recommended by the Central Pay Commission should givi^ the solu¬ 
tion to the problem, but that the period of service w'hich w^:)iild entitle a special 
increment has to be fixed on the special circumstances, regard being had to 
the increase in wages, capacity to pay, etc., and that a fixed rule of 3 3Tars 
as recommended by the Central Pay Commission w'ould not be propi r in 
every case. 

The Associated Cement Companies of Bihar v. Khalari Cement Workers* 
Union: Decision dated 3-7*1952 in Appeals Nos. Cal. 286 & 326 of 1951, 
// I.L.J. 1952, />. ^84. 
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Adjustments in-whether point to point-should be given. 

The tribunal below had directed that the present salaries of the work* 
ers should be adjusted in the new scales prescribed and one more increment 
m the grade should be granted as from 1-5-1950 (the award was made on 
13-12-1951). The company contended that the effect of this order would Ixi 
to grant more than point to point adjustment. The Labour Appellate Tribu¬ 
nal held that point to point adjustment is the most that can ordinarily be 
given in the course of fixation of wages into the new scales, observing, ‘Tn 
the case of this concern a high rate of salary was already in existence, and 
th(‘ workmen with short terms of service had achieved a scale far higher than 
what point to point adjustment w'ould have given them.'' Accordingly, it 
directed that the fixation of n(‘W scales should be effected on the salary draw-n 
by the workmen on 1-5-1950 and that the first increment should be given 
from 1-10-1950. 

Employees of BJ.E.T. v. British Institute of Engineering and Technology 
(India) Ltd, : Decisum dated 31-10-1952 in Appeals Nos. (Bom.) 43 (•.- 
47 1952: Unrepokted. 

Based on Piece or Hourly rates. 

A system of piece or hourly rates was in existence in the company and 
the results of such a system were beneficial as showm by the earnings of the 
workers, (even an unskilled worker got more wages compared to one 
in the oil companies). The union argued that the fact that the type of w’ork 
that the employees were doing involved greater fatigue and it w'as also inju¬ 
rious to their health and that therefore this factor should hv taken into consi¬ 
deration and higher piece rate should be fixed. The Labour Appellate Tribu¬ 
nal rejecting the contention observed, '‘All the requirements of the Factories 
Act are observed and if the employees in this concern work with greater 
zeal and energy it is because they earn a reward in the higher emoluments 
they receive. We find no basis for the allegation that the workmen in this 
concern are subjected to any undue fatigue or discomfort in work other than 
would norinally prevail in this calling. In these circumstances w^e hold that 
the adjudicator has rightly come to the conclusion that there is no basis for 
any increase in the wage rates." 

Workmen employed under Firestone Tyre & Rubber Co. of India v. The 
Firestone Tyre and Rubber Company of India: Decision dated 15-7-1952 
in Appeal (Bom.) No. 329 of T951: Bombay Government Gazette Part I-L 
dated 31-7-1952, p. 2657: II L.L.J. 1952, p. 298. 

Consolidation of dearness allowance in- 

See '‘Dearness Allowance-consolidation of-in wages.” 

During the period of suspension- 

It was held that the management was bound to pay to the workmen 
w^ages for the period of suspension pending enquiry in the absence of it 
being provided to the contrary in the standing orders of the company. 

Kanpur Mechanical and Technical Workers’ Union v. Messrs, Cooper Allen 
and Company: Appeal Cal. 24 of 1952. Unreported. 
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Fixation of- 

It was held that a tribunal has no power to fix wages beyond the 
minimum demanded. 

Indian Hume Pipe Co, Lid., Bombay v. Their workmen: Decision dated 
19-5-1952 in Appeals (Bom.) Nos, 272 & 282 of 1951 and 284 & 285 nf 
1952: // L.L.J, 1952, p. 39. 

Fixation of-basis for- 

The company had fixed the minimum wages taking as its basis the 
Award made by the Industrial Court, Bombay in respect of standardi/ati{ni 
oi wages of the operatives in the cotton textile industry which fixed Ks. 
as the minimum wage. It was argued on behalf ()f the workers that in vi( \v 
of the increase in the cost of living index at Delhi, even as compared to 
Bombay, th(' minimum wage ought to be fixed at Rs. 40. I'he Lalxuir 
Appellate' Tribunal rejecting the contention held that the argument of the 
Union would hold good if tliere was evidence to show that the price' levt'ls ai 
i^ornbay and Delhi for the base year 1930 were the same, and that in view 
of the fact that price level at Delhi w'as less than at Bombay, ;he total emo¬ 
luments paid by the mill company were considered to l)e fair b}" the Iribunai. 

Textile Mazdnor Sangh, Delhi v. Delhi Cloth and General Mills Ltd .: Deci¬ 
sion dated 23-J-1953 Appeal Cal. 265 of 1951 : 1 L.L.J. 1953, />. 480. 

Fixation of-on the basis of job evalution-desirability of- 

I'he T.al)our Appellate Tribunal observed, “A job evaluation scheme 
is a scientific approach to the problem and if the workmen are pn.'parofl to 
do a good day’s work for a fair wage they should not have any objection to 
such a scheme; it is not a complicated scheme such as would act to the pre¬ 
judice of a workman/’ The allegation of the workmen (which was raised as 
an objection against the scheme) that persons who had been classified under 
the job evaluation scheme, and whose items of work had been six'cified were 
required to do other types of work without being placed in a difierent cate¬ 
gory, was found to be baseless. 

Swastic Oil Mills workmen of v. Swaslic Oil Mills Limited, Bombay: Deci¬ 
sion dated 4-3-1953 in Appeal (Bom.) No. 89 of 1952: Gazette of India 
Part III Sec. i, dated 21-3-1953. P^ 118: I L.L.J. 1953, p. 4()8. 

Increase in-^whether should be granted on the basis of profits made in 

one particular year- 

It was held that where the wages paid in the concern were compar¬ 
able to wages paid in similar industries in the region, the fact that in a 
particular year the concern had made a huge profit was no reason to raise 
the wage scales. 

G.G. Industries Mazdoor Union v. G. G. Tin Factory^ Agra: Decision dated 
14-1-1952 in Appeal Cal. 205 of 195r: I L.L. J. 1952, p. 507. 

I ncrements- 

It was argued that the increments awarded by the tribunal below were 
low. The Labour Appellate Tribunal held that even though during the past 
years when the company's position was prosperous substantial increments 
were given, in view of the present financial position the rates of increments 
given by the tribunal were justifiable. 
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Employees of BJ.E.T. v. British Institute of Engineering and Technology 
{India) Ltd.: Decision dated 31-10-1952 in Appeals {Bom.) Nos. 43 & 47 
of 1952. Unreported. 

Incremental-^for mazdoors in Textile Industry-whether can be 

granted. 

It was held that increinental scales fc)r mazdoors were unknown to 
the textile industry in Bombay and elsewhere and their introduction in the 
concern before the d'ribunal would lead to serious repercussions elsewhere. 

I he Appellate Tribunal, therefore, set aside the incremental scales and tixed 
Rs. 26 as the minimum wage for the unskilled workers of the mill. 

D.B.R, Mills Ltd., Hyderabad v. Their workmen: Decision dated 10-7-1952 
in Appeals (Bom.) Nos. 355 of 1951 and 42 of 1952; // L.L.J, 1952, p. 300. 

Increments—grant of-conditions of service. 

It was provided in the conditions of service' that increments would 
not be considered as automatic, but being dependent on business conditions 
and the conduct and ability of employee's. It was argued by the employee's 
that this condition was not valifl. The Labour Appellate Tribunal observed, 
"Although there had been 3 wage settlements and adjudication between the 
inci'ption of this company in T()4b and tht* reh'rence before ns. this clause 
had nt'ver been contested, and we agree* with the adjudicator that this condi¬ 
tion remains in force inspite of the awards which have been made. . and 
accordingly, the 'I'ribunal con.sidcred the question of grant of increments for 
the pn'vious years after looking into the financial position of the company. 

Air India Ltd. v. Their workmen: Decision dated 8-8-1952 in Appeals (Bom.) 
Nos. 288 cr 29b of 195 ^- Bombay Government Gazette Part I-L, dated 
T8-(hi952, p. 3028; also n L.L.J. 1952, p. 454. 

Increments in- 

J he Lal)our Appellate Iribunal ht'ld that although no incremental 
scale ()f wages had been fixed by the company, yet having regard to the fact 
that increments liad been given in the past, it might be inferred that annual 
increments w:er(‘ looki'd upon by the employees as being conditions of service; 
tile ] ribunal accordingly upheld the award of increments for the year 
dm8-4(). 

Ganesh Hour Mills Ltd. w Their workmen: Decision dated 14-1-1952 in 
Appeal Cal. 46 of 1931'• / L.L.J. t()52, p. 524. 

increments in- 

it was held that thi* ir)we.sl paid workmen should be helped to reach 
the maximum early by fixing an adequate rate of increments. 

Dcccan Sugar and Ahkari Co. Ltd., Samalkot v. Their workmen: Decision 
dated 3-3-1952 in Appeal (Bom.) No. 216 of 1951: / L.L.J. 1952, p. 633. 

increments in-^whether form part of wages. 

It w^as held that as the incremental scales given by an earlier award 
were enforced by a subsequent one, and as the company also of its own 
granted such increments, the employees established a right for incremental 
scale and they would be entitled to such increments till the time the com¬ 
pany proceeded to take appropriate steps for their withdrawal. 
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Cawnpore Omnibus Service Ltd, v. Their workmen: Decision dated 
22-8-1952 in Appeal Cal, 278 of 1951: I L.L,J. 1953, p, 47. 

Illegal play off-whether workmen are entitled to- 

It was contended that even though the play off was illegal the com¬ 
pany should not be mad(‘ to pay wages to the workers as the rnanageinent 
had acted in good faith and it misunderstood standing order it), Labour 

Appellate Tribunal held that as the play oft on difterent occasions was un¬ 
justified, the workmen concerned were entitled to full wages and dearness 
allowance for the period they were illegally played off. 

Kanpur Chemical Works Ltd. v. Rashiriya Chemical Mazdoor Congress: 
Decision dated 20-5-1952 in Appeal No. Cal. 150 of 1051: Unkkportkf,). 

Leave Pay-whether forms part of the basic wages. 

It was agreed before the Labour App<dlate ITibunal that basic [)ay 011 
k‘ave shall be calculated as part of the basic (‘arnings of the year provid(*d 
that tht‘ employee had b(‘en actually on privilege leave during the yveW for 
the period in question. 

Ahmed Abdul Karim Bros. Ltd. v. Their employees: Decision dated 
()-2-i()52 in Appeals {Bom.) Nos. 241 & 242 of 1951: Bombay Government 
Gazette Bart I-L, dated 21-2-1952, p. 876; also I L.L.J. 1952, p. 515. 

IVlinimum Wages Act-whether wages fixed under-are applica¬ 

ble— 


It was held that in view of the fact that the financial position of the 
company was not very sf)und, only the minimum wages as fixed by the 
Committee on minimum wages in Ifoinbay State should be awarded and as 
the area came under Zone II, the Labour Appellate Tribunal directed that 
such minimum wages should be payable by the concern before it and accord¬ 
ingly set aside the award of the tribunal below granting advanced wages and 
dearness allowance. 

Hindustan Plastics Ltd. v. Their workmen: Decision dated 22-9-1952 in 
Appeals (Bom.) Nos. 335 < 5 ^ 336 of 1951: Bombay Government Gazette 
Part I-L dated 9-10-1952, p. 3206. 

IVlinimum Wages-fixation of-whether the fact that the Govt, has 

set up machinery for fixation of-should deter a tribunal in proceeding 

with the question of- 

The 'rribunal below refused to fix the minimum wages and dearness 
allowance on the grounds (r) that the government had set up machinery for 
fixation of the minimum wage for textile industry, (2) that the parties did 
not produce materials and (3) that the earning capacity of tht‘ mill pre¬ 
cluded grant of higher wages and dearness allowance. The Labour Appellate 
Tribunal disapproved of the reasoning of the adjudicator and observed, "*lt 
was the duty of the adjudicator to fix the minimum basic wages and dearness 
allowance of the several categories as he was required to do by the terms 
of reference. The question of the minimum basic wage is not dependent 
upon capacity to pay; capacity to pay may be taken into account for fixing 
the level of a fair wage which a concern ought to pay, and may also have a 
similar bearing on dearness allowance. But it is clear that the question of 
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the capacity of this concern to pay (as to which we express no opinion) should 
not have deterred the adjudicator from doing his clear duty/' Accordingly, 
the adjudicator was directed to go into the question. 

Rashtriya Mill Mazdoor Sangh, Bijaynagar (Ajmer-Merwara) v. Shri Bijay- 
nagar Cotton Mills: Decision dated 20-10-1952 in Appeal Bom. 2 of 1952. 
Unreported. 

Maximum of a scale-whether should be based on more consumption 

units- 

Relying on the Banks Award (Sen Award) it was argued on behalf of 
the union that the maxim urn of the scale should be fixed on the basis of 4 
consumption units. 'J'hc Labour Appellate Tribunal held that there was no 
substance in the contention and that the maximum fixed by the tribunal 
was proper. 

Employees of M/s. W. A. Beardsell & Co. v. The Managemeni of IT. A. 
Beardsell o>- Co.: Decision dated 19-12-1952 in Appeal (Bom.) No. 242 of 
1952: / L.L.J. 1953. p. 238. 

Municipal workers-conservancy staff-fixation of-in respect 

of- 

It was held that th(‘ members of the conservancy staff of the munici¬ 
pality should not receive less pay than the class IV establishment. 'I'he 
Tribunal also observed that as the female workers are given less strenuous 
work than men, they may be given lesser scale of pa\/, but that the start 
must be the same as men. 

Huhli Municipality v. Their VDorkmen: Decision dated 13-10-1952 in Appeal 
(Bom.) No. 50 of 1952: / L.L.J. 1953, 5 ^* 

Principle of equal pay for equal work- 

The Labour Appellate Tribunal while holding that the principle of 
equal pay for equal work was no doubt correct, observed that it could be 
given effect to only so far as circumstances of each case demanded; in the 
case before it the workmen had long accepted the differentiation in wage 
scales between workmen of the same category employed before and after a 
certain date, and could not afterwards complain of inequality. 

Elgin Mills Co. Ltd. v. Kanpur Mill Mazdoor Union: Decision dated 
5’3-i952 in Appeal Cal. 185 of 1951: I L.L.J. 1952, p. 811. 

Principles for the fixation of- 

The T.abour Appellate Tribunal laid down the following principles for 
the fixation of wages: 

(1) Wages should be fixed at the level of cost of living index No. 
180, observing, “We, therefore, accept Mr. Acharya's contention that the 
sum of Rs. 5-8-0 is to be taken as the cost of food for consumption unit 
of a clerk's family at the price index of 180. . 

(2) That to start w^ith a clerk must be deemed to start with 2.25 
consumption units as was held by the All India Industrial Tribunal (Bank 
Disputes) (Sen Award). 

(3) That when the capacity to pay is not disputed, a start must be 
made to raise the standard of wages to the region of fair wages, and the 
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amount thereof must be determined on scientific basis, capacity to pay 
being the most potent factor. 

The 'tribunal fixed the following scale for a clerk in Caltex (India) at 
Calcutta: 

Rs. 80-5-120-7 J“t8o-E.B.-tO'2oo. 

Caltex [India) Ltd., v. Their employees: Decision dated 28-3-1952 in 
Appeals Cal. & 338 of 1951: II L.L.J. 1952, p. 183 also: 1952 
L.A.C., 402. 

Principles for the fixation of- 

The adjudicator below had fixed wages of all categories of employcLS 
without their having any relation to the wage scales existing in any com¬ 
parable instilutions. The Labour Appellate^ Tribunal reversed the decision 
of the adjudicator and fixed wage scales on the lines of those existin'.: in 
the Army and Navy Stores. 

Kamdar Limited, Bombay v. Their vuorkmcn: Decision dated 30-6 1952 in 
Appeals [Bom.) Nos. 2S9 and 2(K> of 1951: II L.L.J. 1952, /?. 108. 

Reduction in- 

The l.abour Appcilale 1 ‘ribunal held lhat high(*r wages paid lo a 
paiiicular type of workers were given on account of special arduous natun* 
of work and were not by way of incentive bonus and since the nature oi 
the work was not changed the reduction was unjustified. 

Indian National Mine Workers^ Federation, Dhanbad v. Tata Iron and 
Steel Co. Jamadoba: Decision dated 7-1-1952 in Appeal Cal. 175 of 1951: 
II L.L.J. 1952, p. 191. 

Revision of- 

It was held that the wages can be revised only on the basis of indus¬ 
try-wise and in the absence of materials on record the claim must be 
rej(M'ted, 

Tobacco Manufacturers (India) Ltd., Saharanpur v. Cigareite FacUo-y 
Workers' Uniojt {cross-appeals): Decision dated 15-1-1952 m Appeals CaL 
82 (r> 83 of 1951: 1952 L.A.C. 361, also I L.L.J. 1952, p. 509. 

Strike period-whether employees are entitled to- 

It was held that the right to get pay for the period of strike depends 
on the question whether the strike was legal or illegal. If it is illegal no 
liability attaches to the employer to pay for the period of illegal strike. 

Mahalaxmi Cotton Mills Ltd. v. Their workmen: Decision dated 27-6-1952 
in Appeals Cal. 290 & 300 of 1951: II L.L.J. 1952, p. 635: also 1952 
L.A.C. 370. 

Structure of-whether should be such as would avoid unemploy¬ 

ment— 

It was observed by the Labour Appellate Tribunal, ‘'At an\^ rate it 
does appear that any addition in expenses at this juncture may result in the 
closing down of the factory or retrenchment, and in our view in the context 
of the present day circumstances we should endeavour so to maintain the 
wage structure that unemployment is avoided, provided of course, that the 
workmen get at least the lower level of a fair \vage.'' 
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Hindustan Plastics Ltd. v. Their workmen : Decision dated 22-9-1932 i'^ 
Appeals {Bom.) Nos. 333 <r 33^) of IQ5^ * Bombay Govern7nent Gazette 
Part BL dated 9-10-1952, p. 3206. 

Sugar Factory-Payment of wages to workers called for enrolment- 

Jt was argued that as certain workers wert' called at the factory for 
enrolment for tlu^ coininf^ crushing season, they wen‘ entitled to wages. 
Hul the union had not given particulars of such workers. 1 he tribunal 
below dire(:t(‘d that tlu' union should prefer specific claims of wages in 
respect of workmen who appeared for enrolment and that the management 
should pay them accordingly. On appeal, the Labour Appellate Tribunal 
held that the order of the tribunal was unusual, that it was the duty of the 
union to furnish the particulars in tinu^ before the tribunal and that as the 
union had fail(‘d in doing so, it could not be allowed to produce fresh evi¬ 
dence aft(*r the opportunity which was available for it. Accordingly, the 
order of the tribunal below was set aside. 

L. H. Su^ar Factory and Oil Mills Ltd.. Philihhif v. Mazdoor U71 ion: 
Decision dated io-f)-i952 in Appeals Cal. 273 274 of T951 : II L.L.J. 

1932, p. 391. 

Sugar Factory-whether-should be uniform for inseason and off¬ 

season. 

It was h(Td that there was no valid reason for differentiating the rate 
of pay according as tlu‘ work done in inseason or offseason as the position of 
the workmen is the same wTi(*ther they work inseason or offseason and the 
nature of their work is also identical, observing, '‘We think that awarding 
them a lesser wage in offseason would bi* making an unreal distinction on the 
point of wages." 

L. II. Sugar Factory and Oil Mills Ltd., Pliilibhit v. Mazdoor Union: 
Decision dated !() (>-1;()32 in Appeals Cal. 273 and 274 of 1931 : II L.L.J. 
1932. 391 - 

Whether should be fixed according to cost of living index number away 
from 1939. 

It was contended that the fixation of basic wages should proceed on 
the cost of living index tigun^ at 180. For this contention tht‘ decision of 
the Labour Appellate T ribunal (paragraph 18) in the Caltex Company’s case 
was relied upon (1932 —11 L.L.J. 183). The Appellate Tribunal rejected the 
contention on the following grounds: 

(1) It would substantially affect the dearness allow^ance at prc'sent 
granted by the company. 

(2) It would affect the adjustments in the new scales, for the clerks 
will get a higher start which w'ould continue at every increment and would 
be giving them an undue advantage. 

(3) So far as the Labour Appellate Tribunal is aware this method 
has not been adopted anywhere in Madras. Therefore if it were adopted 
in this case for the first time it might lead to numerous industrial disputes. 

(4) The company and the other comparable concerns have already 
fixed rates of dearness allowance on the pattern of Buckingham and Carna¬ 
tic Mills case which adopted 1936 as the base period. 
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Employees oj Messrs. W. A. Beardsell t-r Co. Ltd. v. Management of 
Messrs. W. A. Beardsell & Company Ltd.: Decision dated 1912-1952 in 
Appeal (Bom.) No. 242 of 1952: I L.L.J. 1953, P- 238. 

Whether similar-scales should apply at different centres of the same 

concern. 

11 was ar^^ued that the clerical staff at Madras should be paid the 
same wa]:^e scales as wert^ obtaining at Bombay and Calcutta. Tlie I/abour 
Appellate Tribunal ieject(‘d the argument on the ground that the wage scales 
at Bombay and ('aleutta have always been higlier than those in Madras. 

Employees of Messrs. W. A. Beardsell & Co. Ltd., v. Managemenl of Messrs. 
W. A. Beardsell and Company Ltd.: Decision dated 19-12-1952 in Appeal 
(Bom.) No. 242 of 1952: I L.L.J. 1953, P’ 238. 

V/hether incremental minimum wages should be given to unskilled labour- 

Tt was argued that an unskilled workman would always be unskillc‘d 
and. therefore, did not deserve any annual increments. It w'as alsf) argued 
that as there was little difference between the scales of an unskilled worker 
and the semi-skilled worker, after some timt' the former might be getting 
more pay than tlu* latter. The Labour Appellate d'ribunal rejected both 
the arguments, observing, ‘We think that the wants of an unskilled w'ork- 
man also increase as he advances in years and has got a bigger family and 
higher consumption units to feed. He may not become si'ini-skilled or 
skilled, but certainly gains in experience w'hich is an asset. The apprehen¬ 
sion that h(' might in some cases be. getting more than a scrni-skillecl work¬ 
man s(^ems to be unfounded Ix'cause on proper adjustment it is inconceiv¬ 
able that the basic ‘minimum wages’ of semi-skilled would be not less than 
Ks. 40.” 

J. K. Iron and Steel Company and others v. Their iiHmknicn : Decision 
24-10-1952 in Appeals Cal. Nos. 321 /o 324, 350, 352 <lr 358 of 1952. 

UNRr-;P()KTK!). 

Whether grain concessions can form part of- 

It was held that though grain concessions granted by the company 
w^ere t'stimable in terms of money within the meaning of the term in the 
Payment of Wages Act, as such concessions differ from individual to indi¬ 
vidual they could not be regarded as part of workman’s remuneration ‘in 
respect of his employment or of work done in such employment.’ 

Prakriti lUiushan Gupta v, Mafiagement of State Railwav Collieries and 
others: Decision dated 11-8-1952 in Appeals Nos. 148 & 186 of 1951; 
1953, L.A.C. 22. 

Whether higher minimum wages should be given to Graduates. 

In a case before the Tribunal graduates were given a higher mini¬ 
mum pay within the grade, but the Labour Appellate Tribunal observed 
that when a person having higher qualifications is appointed to a post 
requiring lesser qualifications, he cannot claim a higher scale because of his 
higher qualifications. 

Pampa River Factory, Travancore Sugar and Chemicals Ltd. v. Staff of 
the Pampa River Factory: Decision dated 8-8-1952 in Appeal {Bom.) No. 
353 «/ 1951: 1952 L.A.C. 591, 
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Whether electric connexions given to the employees at their quarters come 

under the category of-as defined in the Industrial Disputes (Appellate 

THbunal) Act. 

See Industrial Disputes (Appellate Tribunal) Act-Section 2, clause 

(f)-whether electric connexions at employees* quarters fall within the 

definition of- 

Whether-can be raised because of the increased profits of the company. 

It was argued on behalf of the union that the wages should be 
increased on the ground that there had hrvn an increase in the industry's 
capacity to pay owing to an increase in the price of its product and because 
of increased cost of living. The Labour Appellate Tribunal rejected the 
argUTuents holding that the proportionate cut in the volume of production 
took away the portion of the advantage that would have accrued to the 
company and that the second ground wtis not sustainable in view of th(. 
comparative w^ages and d(‘arness allowance paid in the sam(' localit^c 

Shankar Mazdoor Sangh, Deoria v. Shankar DirdUlcry Chemical lTru*A\> 
Ltd.: Decision dated 22-10-1952 in Appeal Cal. Sq of 1952: I L.L.J. 1953, 
P - 250. 

Production bonus-whether should be taken into consideration while fix¬ 

ing— 

It was held that the fact that there is a sclieme of production l>r)niis 
existing in the company should be taken into account while iixing wages where 
such scheme provides a chance of earning a suitable bonus every month. 

Metal Box Company of India, Ltd., Bombay v. 7'he workmen and others: 
Decision dated 20-4-1952 in Appeal {Bom.) No. 209 of 1951: I L.L.J. T052, 
p. 822. 

uAlso Western India Match Co., Ambarnath v. Its workmen: Deci¬ 
sion dated 1-8-1952 in Appeal {Bom.) 317 of 1951 : II L.L.J. 1952, p. 445. 

Scales-whether similar-should apply where two companies are 

managed by the same Managing Agents. 

It was held that even though two companies may have the same 
managing agents and some common directors and the shareholders, the two 
companies are two district entities and if they carry on business of quite a 
different nature the workers of one company cannot claim the same wages 
as are obtaining in the other, the argument being merely based on the fact 
that the interest of the managing agents and the shareholders are common. 
Labour Association, Nawabganj v. Narang Industries {Distillery Depart¬ 
ment): Decision dated 13-5-1952 in Appeal Cal. T19 of 1951: Indian Facto¬ 
ries Journal {Reports), September 1952, p. 222. 

WEEKLY OFF 

Whether should be a paid one in the case of daily rated workers- 

The Labour Appellate Tribunal held that as the daily rated workmen's 
wage is always assessed on 26 working days in the month, the weekly oft 
should not be a paid one observing “We are not prepared to introduce a 
change of such wide repercussions as is now claimed.'' 
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Deccan Sugar and Ahkari Company Limited, Samalkot v. Their workmen: 
Decision dated 3-3-1952 in Appeals {Bom.) Nos. 216 & 219 of 1951: I L.L.J. 
1952, p. 633. 


fr/ 

WORKMAN ! * 

Definition of-whether Head Cashiers, Accountants and Assistant Mana¬ 
gers of a bank are workmen- 

The Labour Appellate Tribunal approved of the following remarks of 
Mr. Justice Bind Basini Prasad, Chairman of the U.P. Conciliation Board, 
as laying down a proper test for finding out whether an employee is an officer 
or a workman. 

‘'As a general principle it may be stated that it is the nature of the work 
done by an employee and the degree of his responsibility which determim* 
whether he is a clerk or an officer. His designation does not matter. Th(‘ 
salary of an employee is no determining factor, because the definition of 
“workman'" in the Industrial Disputes Act, 1947, contains no limitation 
based on salary, as is the case in the definition of this word in the Work¬ 
men's C'ompensation Act, 1923. If an employee performs work of clerical 
nature with no responsibilities of an officer but the employers give him 
designation of an officer, he is not deprived of the protection afforded to him 
by the United Provinces Industrial Disputes Act, 1947. Similarly, if an 
employee has the responsibilities of an officer but part of his work is that of 
a ('lerical nature, he is not a clerk, but an officer." 

In clause (k) at page 10 it is further remarked that ‘The test is w'hcthcr 
his duties and responsibilities are of a directional and controlling nature’. 

“Applying this test we have come to the conclusion that Head Cash¬ 
iers and Accountants are workmen as defined in the Industrial Disputes Act 
as their duties are not of a directional or controlling nature. The Accountan; 
has merely to keep accounts and the Head Cashier, though he is in charge; 
of cash and though he has got certain responsibilities, is yet a W'orkman." 

Messrs. Bharat Bank Ltd, v. Their ex-empioyees: Decision dated 1-8-T052 
in Appeal Cal. No. 63 of 1952: II L.L.J. 1952, p. 420. 

Also Janardhana Mills Ltd., Coimbatore v. Their workers: Decision dated 
8-12-1952 in Appeals {Bom.) Nos. 55 to 59 of 1952: I L.L.J. 1953, p. 3^4. 

Punjab National Bank Ltd. v. Their workmen : Decision dated 22-9-1932 in 
Appeals Cal. Nos. 166 of 1951 and 25, 69 & 70 of 1952: II L.L.J. 1932, 
p. 648: also i953> L.A.C. p. 1. 

Who is a- 

It was argued that a workman in order to be a workman within the 
meaning of the said expression must be employed in the industry by which 
it is meant that he must be employed within the premises of the Factory. 
The Labour Appellate Tribunal overruled this contention observing, “A 
person shall be a workman if a person is employed by an industry, no matter 
where he is employed." 

Divan Sugar Mills, Sakhotitanda v. Mazdoor Sabha: Decision dated 7‘3'i952 
in Appeals Nos. 195 cS* 202 of 1951: I L.L.J. 1952, p. 805* 



no 


INDUSTRIAL LAW DIGEST 


Who Is- 

It was held that for the purposes of deciding whether a person is a 
workman or not, only the definition under the Industrial Disputes Act, 1 - 947 ' 
be considered and that the work performed by the person alone has to be 
considered for the purpose. 

Ramkhola Sugar Mills Co. Lid. v. The Punjab Sugar Mills Labour Assoa- 
ation: Decision dated 6-3-1952 in Appeal Cal. 221 0/ 1951: / L.L. J. 1952, 
p. 810. 

Whether contract labour in mines Is governed by the provisions of the Indus¬ 
trial Disputes Act, 1947- 

See ‘‘Industrial Disputes Act, sec. 33-Contract Labour, etc.” 

Whether Inspectors in an Electricity Company are to be classed with clerical 
or engineering staff. 

It was held by the Labour Appellate Tribunal that 4 :he duties of Ins¬ 
pectors were essentially clerical and so thc}^ could not be classed with th/ 
engineering staff. 

Calcutta Electricity Supply Co, I.Id. workmen of —v. Calcutta Electric Sup¬ 
ply Corporation Ltd.: Decision dated 30-11-1951 in Appeal Cal. 140 (jf 
1951: 1952 L.A.C. 280. 

Whether Watch and Ward staff is coverd by the definition of-under the 

Factories Act. 

It was held that as the members of the watch and ward staff have 
nothing to do with the manufacturing process, th(\v are not covered by th(' 
definition of “workman” in the Factories Act. 

Lord Krishna Sugar Mills Ltd. v. Workers* Union: Decision dated i<S-8 i()52 
in Appeals Cal. 167 cr 168 of 1951: II L.L.J. IQ52, p. 791. 

Whether a discharged-is a workman within the definition of the term in 

the Industrial Disputes Act. 

In a case before the Tribunal the employees of Hinny cH: Companv 
Limited, were transferred to Hinny Engineering Works. In an agreement 
between the company and the employees it was provided that any bonus 
paid to the employees of the former company would be paid to the employees 
so transferred. The company declared months' wages as a bonus, but 
later on, on a dispute having been referred to a tribunal, the quantum w\as 
raised to 2 months' wages. The company declined to pay such bonus to the 
employees transferred to Hinny Engineering Works on the ground that they 
were not its employees. The Labour Appellate Tribunal relying on the deci¬ 
sion in the State of Bombay v. D. K. Patkar (1952-/ L.L.J. p, 23), held that as 
a discharged workman would continue to be a workman for the purpose of 
raising a claim and purs\iing a reference in matters in connexion with the 
period of his past employment, the said employees were entitled to the 
increased quantum of bonus granted by the tribunal. 

Workers of Binny*s Engineering Works Ltd. v. Messrs. Binny & Company 
(Madras) Ltd. and others: Decision dated 4-3-1952 in Appeals Bom. Nos. 
3^5 Cy 3of) of 1951: T952 L.A.C. 238. 
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IIT 


Whether Mistries in a steamship Co. are- 

It was held that as niistries do mainly supervisory work they fall out¬ 
side the scope of the definition of “workman'" within the meaning of the 
Industrial Disputes Act, 1947. 

r>i)tnhay Steam Navigation Co. Lid. v. Their workmen : Decision dated 
20-1-1933 in Appeal (Bom.) No. 92 of 1952: / L.L.J. 1933, p. 337. 

Scope of the definition of-under the Industrial Disputes Act 1947. 

See “Industrial Disputes Act, 1947-Scope of the expression “Any per¬ 

son’* and definition of ‘workman.’ “ 

Cashiers working under guaranteed cashier in a Bank-procedure to be 

followed in the discharge of- 

See “Discharge-procedure to be followed in the case of a guaranteed 

cashier in a Bank.’’ 


WORKS COMMITTEE 

Grievances before the formation of- 

It was agreed bc'fore the Tribunal by both the parties that tln^ question 
of proper designation was a matter which could bt* decided by the Works 
Committee. How('ver, the Labour Appellate Tribunal held that such C'om- 
mittee could not take cognizance of grievances which accrued befon* the 
formation of the Works Committee. 

Sri Siiaram Sugar Mills Ltd.. Bailalpur v. Baitaipur Chini Mill Mazdoor 
Sangh: Decision dated 1()-3-tq52 in Appeals Cal. 130 & 173 of 1931: // 
L.L.J. TQ32, p. 308. 

Powers of- 

It was h('ld that th(‘ re-employment of a retrenched workman in a 
suitable vacancy was not one of the terms and conditions of omployment 
which could be consich red by a Works Committee. 

J. K. Jute Mills Co. Ltd. v. Rasihriya Mill Mazdoor Sabha: Decision dated 
4'3'i952 in Appeal Cal. 104 of 1931: 7 L.L.J. 1932, p. 808. 

Whether elected members of-are fully representatives of the employees 

-weight to be attached to agreements entered by- 

It was observed by the Labour Appellate Tribunal as follows: “The 
elected members of the WTirks committee must be regarded as fully represen¬ 
tative of the employees and more intimately in touch with their interests and 
desires than the union which includes members of other concerns. . . It, 
therefore, follows that agreed solutions between the works committee and 
management are always entitled to great weight and should not be readily 
disturbed; and in our view this would be particularly so in matters like classi¬ 
fication, grades and scales which arc peculiarly within the personal know¬ 
ledge of the members of the works commitec." 

Metal Box Company of India Lid. v. Their workmen and others: Decision 
dated 20-4-1952 in Appeal (Bom.) No. 209 of 1951: I L.L.J. 1952, p. 822. 
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WORKING HOURS 


Whether an appeal lies- 

It was held that in order that an appeal should lie against an award 
{;f the tribunal in respect of wages, such question should be directly involved 
and that the hours of work involved only indirectly the question of wages 
and, therefore, no appeal lay to the Tribunal 

Ka/amchand Thapper cr Bros. Ltd, v. Their clerical employees’. Decision 
dated i2-Q-i()52 in Appeals Cal, 43 and 45 of 1952: 1951-52 Indian FaciO '- 
ries Journal, Vol. IV, p. 365. 


WORKLOAD 


Standardization of- 

I'he tribunal below had fixed a certain quantum of work to be done 
by the c^ashiers on the basis of the average number of bags handled per day 
(luring the two previous years. On appeal to the Labour Appellate Tribunal 
it was found that the method was faulty and after inspection of the work done 
by the cashiers the Tribunal came to the conclusion that the problem of 
fixation of work load was a complex one and that such work-load could be 
tixed only with the help of an expert who would study the problem in its 
entirety. 

Calcutta Tramways Co. Ltd. v. Their depot cashiers: Decision dated 
O-ii-1952 in Appeal Cal. 190 of 1952: I L.L.J. 1953, 75. 



PART II 


Consisting of judgments of the Federal Court 
of India, the Supreme Court of India & 
other High Courts in India. 




ACTS 


BOIVIBAY INDUSTRIAL DISPUTES ACT, 1938: 

Compensation for closure under Standing: Orders-Whether they are 

determinative of the relations- 

Standing Orders were framed under section 26 of tlie Bombay 
Industrial Disputes Act, 1938, which under stJClion 26 (8) of the Act were 
determinative of the rights and liabilities of employers and employees in 
regard to all the industrial matters mentioned in Schedule I, which included 
temporary stoppage of work. The Standing Orders clearly excluded any 
compensation for a temporary closure due to reasons beyond the control of 
the company, like fire, mechanical breakdown, etc. The arbitrator grantai 
compensation on moral and humanitarian consideration, after considering 
what was fair and just. It was held that as the Standing Orders were deter¬ 
minative of the rights and liabilities between the parties, the arbitrator acted 
without jurisdiction and the award was therefore illegal. 

BOMBAY HIGH COURT: Digambar Ramchandra v. Khandesh Spg, and 
Wvg, Mills Co. Lid. dated jth September 1949, in Appeal No. 26 of 1949, 
Indian Factories Journal {Reports), Vol. T, 1949 50, p. 274. 

BOIVIBAY INDUSTRIAL RELATIONS ACT, 1946. 

Whether void as contravening section 15 (d) of the Indian Trade Unions 
Act, 1926- 

It was contended on behalf of the appellant who was convicted f«)r 
incitement to an illegal strike under section 27 of the Industrial Dispute.^ 
(Appellate Tribunal) Act, 1950, that the Bombay Industrial Relations Act 
was void in so far as it prevented a Trade Union from representing it^ 
members before a Conciliator or a ('ourt of voluntary or com])ulsory arbitra¬ 
tion, as it contravened the provisions of section 15 (d) of the Indian 1'rade 
Unions Act, 1926. Section 15 (d) states that the general funds of a ITnion 
may be spent on the conduct of a Trade dispute on behalf of a Trade Uni<^)n 
or anj' member thereof. It was contended that in case a Trade Union can¬ 
not appear before the Industrial ('ourt in any dispute between the employcTT; 
and the employees, there is no way in which it can spend any of the general 
funds of the Union upon the trade dispute concerned, and therefore, thf? 
provisions of the Bombay Industrial Relations Act, 1946, were in contraven¬ 
tion of section 15 (d) of the Indian Trade Unions Act, 1926. The High Court 
held that the provisions f)f the Trade Unions Act did not render obligatory 
upon a Trade Union to expend any portion of its general funds upon such 
conduct. It could not possibly be said, therefore, that in so far as section 
30 and section 27A disentitled any I'rade fInion from appearing before an 
Industrial Court or any other Court, these sections contravened section 15 (d) 
and therefore, the Bombay Industrial Relations Act, 1046, did not con¬ 
travene section 15 (d). 

BOMBAY HIGH COUR 1 ': State of Bombay v. Raja Kulkarni, dated Vdh 
January T951, in Cr. Appeal No. 675 of 1950, i()53 Industrial Court 
Reporter, p. T07 also 53 Bombay Law Reporter, p. 333. 
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Whether void as contravening the provisions of Article 19 (1) (c) of the 
Constitution guaranteeing the fundamental right of the workers to form a 
Trade Union- 

It was contended that the right to form a Union includes a right to 
form a living Union and in order that a Union should be living it should have 
a right to represent before a Conciliator, a Conciliation Board or the Indus¬ 
trial Court or upon the joint committees, those workers who are members 
of the Union. The I^ombay Industrial Relations Act, 1946, denies these 
rights to the members of any Union which is not a representative Union. It 
was, therefore, contended that under the scheme of the Act, the right which 
remains to the workers to organise themselves into Unions other than the 
representative Union is an illusory right and the Bombay Industrial Rela¬ 
tions Act, 1946, is, therefore, invalid as it contravenes the fundamental right 
of the workers under Article 19 (i) (c) of the Constitution to form a Trade 
Union. The High Court dismissed this contention and held that the ]>oin- 
bay Industrial Relations Act, iQ.i|6. did not render illusory the right guaran¬ 
teed by the Constitution to form Trade Unions. 

BOMBAY HIGH COURT: The State of Bombay v. Raja Kulkarni, dated 
Slh January 1951, in Cr, Appeal No. 675 of 1950, 1953 Industrial Court 
Reporter, p. 107, also 53 Bombay Law Reporter, p. 333. 

Award-Decision-Order-meaning of- 

The words ‘'decision", "order" or "award" as used in the various 
sections of the Bombay Industrial Relations Act, are not mutually exclusive. 
The natural meaning of the word "decision" also is such as to include any 
ord(T or even an award. 

BOMBAY HICII COURT: Municipal Corporaiioyi v. Sem, dated 22nd 
March 1951, in O.C.J. Misc. App. No. 24 of 1951, 53 Bombay Law Reporter, 
p. 917, also I L.L.J. 1951^ p^ 614 and also 1952 Industrial Court Reporter, 
p. 1509. 

Contract labour- 

The Sunrerne Court held that the contract labour employed by a 
contractor to do work for him in execution of a contract with the employer 
falls within the definition of the term "employee" in section 3 (13) of the 
Bombay Industrial Relations Act, 1946. 

SUPREME COURT OF INDIA: The Maharashtra Sugar Mills Ltd. v. The 
State of Bombay & Others, dated 22nd May 1951 in Civil Appeal No, 23 
of 1951, Indian Factories Journal (Reports), Vol. Ill^ 1951-52 p. 136. 

Jurisdiction to vary terms and conditions of service while settling Stand¬ 
ing Orders under the Bombay Industrial Relations Act, 1946- 

The Industrial Court has jurisdiction to vary the terms and conditions 
of service in regard to matters covered by items in Schedule I while settling 
Standing Orders in appeal. 

BOMBAY HIGH COURT: Municipal Corporation v. Sen, dated 22nd March 
1951, in O.CJ. Misc. App. No. 24 of 1951, 53 Bombay Law Reporter, p. 917, 
also I L.L.J. 1951 p. 614 and also 1952 Industrial Court Reporter, p. 1509. 
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Leave-conditions of- 

The words ‘leave, conditions, procedure and authority to grant/’ 
in item 6 of Schedule T to the I>oml:ay Industrial Relations Act, 1946, include 
duration of leave and leave salary. 

BOMBAY HIGH COURT: Bombay Municipality v. Sen, dated 22nd March 
TQ51, in O.C.J. Misc. App. No. 24 of 1951. 53 Bombay Law Reporter, p. 013 
also J L.L.J, 1951 p. 614 and also 1952 Industnal Court Reporter, p, 1509. 

Sections 27A and 30 - Whether ultra vires of the Constitution of India- 

It was contended that sections 27A «an(l 30 of the lauubay Indusrrlal 
Relations Act, 1946, were ultra vires of the ('oristitutinn as depriving a 1‘ra le 
Union of its right to represent its members and reTulcrinc. conseqnentlv*, I’c-' 
right which nanains after the provisions of the two seuions, an ihi:sf.vy 
right. After considering the whole scheme of the Act and the different aspects 
of the question, the High Court dismissing the contention observed: “In our 
view the right to form ITnion does not carry with it the right to nguvF(>ni 
when there is an industrial dispute before a (h)n(d]iat''r or the (.'ouiM ol 
voluntary or compulsory arbitration those persons (th.cir own members) f»T 
members of the Trade Union. There is conseouently no abridigmcnt of right 
guaranteed by Article 19 (1), Clause (c), by sections 27A and 30 of the Bom¬ 
bay Industrial Relations Act, 1946“. 

BOMBAY IlKiH COURT: Slate of Bombay v. Raja Kulharni, dated F.iJi 
January 1951, in Cr. Appeal No. 675 of IQ50, 1053 Industrial Court Reporter, 
p. 107, also 53 B>om})ay Laxsif Reporter, p. 333. 

Sections 42 and 73 - Whether an industrial dispute arises only when notice 

of change under Section 42 is given- 

The Bombay High Court held that there is nothing in the ca^finition 
of thc‘ term “industrial dis])uttd" to suggest that an industrial dispute^ arise*^ 
only after a notice of change under section 42 (2) is give n. '! he power os 
the Government to refcT a disoiite to arbitration is not. tlicrefru'e, lestrich'd 
only to cases Vvdiere such a notice of change is given, 'i'he ]:)ower of (doven:. 
ment to refer any industrial dispute to arl.u'tration is untrammelled provided 
it satisfies th(' conditions laid down in section 73 of the Act. 

BOMBAY HIGH (T)URT: Suryaprakash Weaxnng Farforv v. Tor Indus¬ 
trial Court, dated Aih September Tg5o, in O.C. J. Appeal No. 5 rj 1030, Indian 
Factories Journal (Reports), Vol. 11 . 1950-51, p. 252 

COIVIPANIES ACT, 1913 : 

Section 171-Whether applies to the action taken by Government under 

section 15 (2) of the Industrial Disputes Act, 1947- 

See Industrial Disputes Act, 1947-section 15 (2). 

CO^.'STITUTION OF INDIA: 

Article 13-Whether affects proceedings commenced before the Constitu¬ 

tion— 

The Madras High Court held that where the reference l;y tho Coveni- 
ment io a Tribunal has been made before the commencement fd the Consii- 
tution, the award is only the final determination of the proceedings initialed 
by the reference and will not be affected b}" Article 13. 
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MADRAS HIGH COURT: Skree Meenakshi Mills Ltd., Madurai v. The 
Slate of Madras and Others, dated 20th April 1951, in Civil Misc. Petition 
No. 4652 of 1950, Indian Factories Journal {Reports), Vol. Ill, 1951-52, 
p. 229 also II L.L.J. 1951: p. 194. 

Article 19 (1) (c)-Right to form Trade Union-whether rendered 

illusory by the Bombay Industrial Relations Act 1946-whether the Bom¬ 
bay Industrial Relations Act, 1946, invalid- 

See Bombay Industrial Relations Act, 1946-whether void as contraven¬ 

ing the provisions of Article 19 (1) (c) of the Constitution. 

Article 19 (1) (g)-Whether section 36 (4) of the Industrial Disputes Act, 

1947, regarding appearance of a legal practitioner, infringes the provisions 
of- 

See Industrial Disputes Act, 1947, section 36 (4)-Appearance of a legal 

practitioner-whether infringes Articles 19 (1) (g) and 14 of the Consti¬ 

tution of India. 

-Whether the Industrial Disputes Act, 1947, is against the Constitu¬ 
tion- 

See Industrial Disputes Act, 1947-whether is against Article 19 (1) (g) 

of the Constitution Act. 

FACTORIES ACT, 1114 (TRAVANCORE-COCHIN): 

Period for filing a prosecution under-whether General Clauses Act, 1072, 

applies- 

The last day for filing a prosecution under the Factories Act (VIII of 
1114) heippcned to bt‘ a holiday, and the same was filed on the next day. It 
was contended that the prosecution was time-barred and the provision of sec¬ 
tion 10 of the General Clauses Act (II of 1072) would not apply. The Erna- 
kulam High Court, following the Full Bench decision of the Allahabad High 
Court in Raja Pandc v. Sheopujan Pande (A.I.R. 1942-All. 429) held that 
where the last day for filing a prosecution happens to be a holiday the 
same could be filed on the next working day, and that the (ieneral Clauses 
Act would apply to hTictories Act also. 

ERNAKULAM HIGH COURT: The State of Travancore-Cochin v. Covin- 
dan Asan, dated 2()th February 1952, in Cr. R.P. Nos. 365-369 of 1124, II 
L.L.J. 1952, p. 5. 

FACTORIES ACT, 1934; 

More than one worker allowed to work in contravention of section 
whether constitutes a separate offence in respect of each worker- 

It was held that the object of the F'actories Act was to protect workers 
individually and therefore wdiere three workers were allowed to work overtime 
in the course of same employment and at the same time and place, the accused 
was cf>nvict('d for a separate offence committed against each of the three 
workmt'n. 

BOMBAY HIGH COURT: Emperor v. Ramanlal H. Shah, dated 15th Octo¬ 
ber 1948, in Cr. Rev. App. 1222 of 1948, Indian Factories Journal {Reports). 
Vol. /, 1949 50, p. 140. 
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II9 

--Exemption from provisions of Chapter IV-A-whether provisions 

of sections 49A and 49B apply- 

The Supreme Court of India held that though a factory may be 
exempted from the provisions of Chapter IVA of the Factories Act, 1934, 
because its leave rules are in accordance with the provisions of the Chapter, 
it could not be said that the provisions of sections 49A and 49B of the Act 
were not applicable to its case. 

SUPREME COURT OF INDIA: The Buckingham & Carnatic Co. Ltd. v. 
Their workmen, dated 2nd December 1952, in Civil Appeal No. 89 of 1952, 
Indian Factories Journal {Reports), Vol. IV, 1952-53, p. 399. 

Section 10 (4)- 

The action of the District Magistrate who acts under section lo (4) of 
the Act as Inspector is not a judicial function. Thus the sanction by the 
District Magistrate to prosecute the Manager of a Factory for offences under 
the Factories Act is not a judicial but executive function. 

NAGPUR HKiH COURT: Gajadhar Laxmiram v. Emperor, dated 2nd 
January 1948, in Cr. Revision No. 137 of 1947, A.I.R. (35) 1948, Nagpur, 
p. 277.^ 

A District Magistrate refused sanction for prosecution of the Manager 
of a Factory. Subsequently his successor sanctioned the prosecution. In 
the High Court, it w^as argued that the District Magistrate having once refused 
sanction could not reopen the matter and review his earlier decision. The 
High Court held that there is no question of any autrefois acquit (before time 
acquitted) whenever the District Magistrate refuses to sanction the prosecu¬ 
tion of the Manager of a Factory for offence under the Factories Act. It 
further observed ''Indeed the District Magistrate can and must sanction a 
prosecution if on a review of the case he finds that his earlier decision is 
erroneous. ’ ’ 

NA(iPUR HIGH COURT: Gajadhar Laxmiram v. Emperor, dated 2nd 
January 1948, in Cr. Revision No. 137 of 1947, A.I.R. (35), 1948; Nagpur, 
p. 277.’ 

Section 24- 

Proof of accident is not neces.sary to maintain a conviction under sec¬ 
tion 24 of the Factories Act, 1934. 

CALCUTTA HIGH COURT: Province of West Bengal v. P. Sen & another, 
dated yth January 1949, in Government Appeal No. 6 of 1948. Indian Fac¬ 
tories Journal {Reports), Vol. I, 1949-50, />. 172. 

Section 60- 

It was held that under the Factories Act, 1934, the Manager or the 
Occupier was primarily responsible for ensuring that the provisions of the 
Act were complied with and he must take every step in that direction, and 
can escape liability only in exceptional cases set out in section 71. The 
mere fact that he had delegated his responsibility to a contractor or a sub¬ 
ordinate will not exempt him under section 71. He must satisfy the Court 
that the contractor or the subordinate had taken every step to enforce the 
provisions of the Act. 
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BOMBAY HIGH COURT: Emperor v. Ramanlal H, Shah, dated 15th Octo¬ 
ber 1948, in Cr. Revision App. No, 1222 of 1948, Indian Factories Journal 
{Reports), Vol, I, 1949.50, p, 140, 

Section 71-charge of obstructing Inspector against the manager- 

burden of proof- 

Where the Manager of a factory is charged with having obstructed the 
Inspector of Factories from entering the factory, no claim ran be made under 
section 71 throwing the burden on the accused to show that any other person 
obstructed, because section 63 clearly indicates that there must be a wilful 
obstruction. Tf it was wilful obstruction, the petitioner himself must have 
been present and obstructed. If there is no evidence to show that the mana¬ 
ger obstructed the Inspector the accused must be acquitted. 

MADRAS HIGH COURT: In re: Poliselle Govmda Rao, Ellore, dated ijth 
April 1946, in Cr. Revision No. 74 of 1946, A.T.R. (34), 1047, Madras, 
p, 223. 

Section 74-prosecution under- 

It was held that the terms inspector’ and ‘Chief Inspector’ in the 
Factories Act, 1934, have definite and different meanings. The term Tnspec. 
tor' occurring in section 74 means the particular inspector appointed to carry 
out the purposes of the Act in the area in which an offence is said to have 
been committed. 

CAI.CUTTA HIGH COURT: Province of West Bengal v. P. Sen and 
another, dated Jih January 1949 in Government Appeal No. 6 of 1948, Indian 
Factories Journal {Reports), Vol. /, 1949-50, p. 172. 

FACTORIES ACT, 1948: 

Distinction between “salary and wages”- 

While construing the term ‘wages’ the Madras High Court observed: 
”We are definitely of opinion that if the remuneration is to be paid daily or 
weekly, it can be called wages. But w^here it is monthly remuneration paya¬ 
ble on the last day of the month or after that date and where the remunera¬ 
tion, considering the general standard of payment, is fairly high, then it has 
to be understood as salary. . . We also feel that even if the compensation 
paid at the end of the month is less than Rs. 200 as laid down in the Pav- 
ment of Wages Act. it would be more appropriate to call it as wages. But 
where it is Rs. 200 or more, the same may be termed as ‘salary’. . . If ten 
or more workers are receiving wages then each of those departmenls would 
be a factory. . . 1 his question has to be gone into before the various depart¬ 
ments can be held to employ workers as defined in section 2, clause (i)“. 

MADRAS HIGH COURT: Manager, Gemini Studio v. The State of Madras, 
dated 18th August 1952, in Cr. Appeal No. 252 of 1951, Indian Factories 
Journal {Reports), Vol. IV, 1952-53, p. 329. 

-Whether applicable to Cinema Studios 

It was contended that the application of the Factories Act to a studio 
like the Gemini Studio would mean that insurmountable difficulties and absur¬ 
dities would ensue. To this contention the reply given by the opposite side 
(viz., the State) was that the difficulties would be surmountable because it 
was possible under the rules to get exemption for such persons. The High 
Court held that as under the rules certain classes of cases could be exempted, 
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It would not make the Act applicable to persons to whom it would not be 
made applicable on proper construction of it, 

MADRAS HIGH COURT: Manager, Gemini Studio v. The State of Madras, 
dated i.d>th August 1952, in Cr, Appeal No. 252 of 1951, Indian Factories 
Journal (Reports), Vol. IV, 1952-53, p. 329. 

Section 2 (k)-Whether conversion of raw cinematograph film into 

finished product is a ^'manufacturing process" within the meaning of- 

The Madras High Court held that conversion of raw cirn'injilo^ rapli 
him into a finished product for screening in Cinema Theatres coiik's within 
the meaning of the term ‘manufacturing process' appearin/.'; in section 2 (k) 
of the h'actories Act. 1948, even though the film production set'ks to purx’cy 
intangible entertainment constituted by individual genius. 

MAJ)RAS HIGH (X)URT: Manager. Gemini Studio, Madras v. The State 
Madras, dated iSih August 1952 in Cr. Appeal No. 252 of 105T, Indian 
Factories Journal (Reports), Vol. IV, 1952-53, p. 329. 

-Scope of application of the Act- 

While discussing th(‘ (]U(*stion w'helhcT conversion of raw him intf) a 
finished product aTuoimts to a manufactuing process, the Madras lligii C'ourt, 
distinguishing the English Statute from the Factories Act, 1948, observed: 
“It is futile to make comparisons between th(‘ English Avct and ours, for one 
thing the idea underlying the Factories Act in England is the regulation of 
employment of manual labour. There is no such restriction so far as one 
can see in the Factories Act prevalent in this country. . . In such circum¬ 
stances it is not surprising that the sponsors of the legislation in India thought 
it necessary to include intellectual as w'ell as asthetic and artistic portions of 
labour wathin the purvic'w of the Factories Act." 

MADRAS HIGH COURT: Manager. Gemmi Studios, Madras v. The Slate 
of Madras, dated iMh August 1952, in Cr. Appeal No. 252 of i95i> Indian 
Factories Journal (Reports), Vol. IV, 1952-53, page 329. 

Section 2 (I)-Whether persons engaged in Bidi making are work¬ 

men— 

The word ‘employed’ used in section 2, danse (1), means tha. Inere 
IS a contract of service between the workers and the owner or (x'cupicT of the 
faclory. The fact that persons engaged in bidi making were paid b^^ piece 
wa^rk and could take their work home, show^ed that there was no relationship 
of master and servant existing and therefore w'cre not workmen within the 
meaning of the Act. 

BOV A AY HIGH COURT: Ramnath Shanharlal Chan dak v. The State rf 
Bombay, dated Gth October 1952, in Cr. Rev. ?Jos. 685, 686 & 687 of T.952, 

/ L.L.J. T953, p. 329. 

-Whether a watchman is a worker- 

A watchman, as the term is generally understood, will l)e a worker 
only if he can be brought within the words “employed in any other kind of 
work whatsoever, incidental to or connected whth the subject of the mami- 
facturing process" whleh ukiv take in many categori's like packers, movers 
of the goods, etc. The (jue5.tion will, therefore, be one of fact, as to the duties 
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of the watchmen and their connexion with the subject of the manufacturing 
process. 

MADRAS HIGH COURT: M, K. P. Kadar Moideen v. The State of Madras, 
dated yth December 1951, in Cr, Revision Petition No. 351 of 1951, Indian 
Factories Journal {Reports), Vol. IV, 1952-53, p. 131. 

Section 2 (m)-Whether seasonal factories employing more than 500 

persons during the working season deemed to be factories employing 
500 persons or more throughout the year- 

The Allahabad High Court held that the word 'ordinarily' occurring in 
sections 2 (m) and 49 of the Factories Act, 1948, must be interpreted with 
reference to the intention and purpose of the Act and therefore, held that 
seasonal factories which carry on manufacturing process for a limited period 
during the year and utilise the remaining period for ancillary work must bt' 
deemed to be factories throughtoiit the year. It also held that similar facto¬ 
ries which employ 500 or more persons during only a limited period of the 
year must be deemed to 'ordinarily' employ 500 or more persons, 

ALLAHABAD HIGH COURT: Employers' Association of Northern India 
V. The Secretary for Labour, Uttar Pradesh Government, dated 2nd August 
T951, in Applications for Writs Nos. 208 of 1950 and 7074 of 195 t, Indian 
Factories Journal [Reports), Vol. Ill, 1951-52, p. 369. 

-What is a factory- 

Where within an enclosed space there are a number of buildings in 
which various departments are housed, each of those buildings, if they employ 
ten or more workers as defined in section 2, clause ( 1 ), in the Act, will be a 
factory. 

MADRAS HIGH COURT: The Manager, Gemini Studios, Madras v. The 
State of Madras, dated jSth August 1952, in Cr. Appeal No. 252 of 1951, 
Indian Factories Journal [Reports), Vol. IV, 1952-53, p. 329. 

Section 49 (2)-Qualifications of Welfare Officer, meaning of- 

The word 'qualification' in section 49 (2) of the Act was held to mean 
the qualifications of the Officer such as his academic qualifications, his train¬ 
ing and other accomplishments. The rules (made under section 49) which 
prescribed that the Government shall maintain a list of qualified welfare 
officers and that persons from that list should only be appointed as Welfare 
Officers, were held to be rules prescribing procedure for recruitment and not 
qualification and therefore ultra vires of the Government. The rule laying 
down various grades of pay for various categories of Welfare Officers was held 
to be relating to conditions of service of the officers and therefore intra vires 
of the Government. 

ALLAHABAD HIGH COURT: Employers' Association of Northern India v. 
The Secretary for Labour, Uttar Pradesh Government, dated 2nd August 
1951, in Applications for Writs Nos. 208 of 1950 and 7074 of 1951, Indian 
Factories Journal [Reports), Vol, III, 1951-52, p, 369. 

Section 79-Illegal strike-whether strike for few hours amounts to 

an- 

The Supreme Court of India held that where there is a cessation of 
work by a body of persons employed in a factory acting in combination and 
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their refusal to resume work was concerted, such stoppage of work will 
amount to an illegal strike within the meaning of section 2 (q) of the Facto- 
nes Act, and that it would visit them with the consequences stated in section 
49B, eventhough the stoppage may be for 2 or 4 hours. Thus an illegal 
strike for a few hours would deprive them of the benelit of holidays with 

SUPREIVIE COUFvT OF INDIA: The Buckingham S- Carnatic Co, Ltd. v. 
Their Workmen, dated 2nd December 1052, in Civil Appeal No. 89 of 1952, 
Indian Factories Journal, (Reports), Vol. IV, T952-53, p. 399. 

Section 85- 

A general order by a State Government, without specifying particular 
factories, applying the provisions of the Factories Act to all places where 
manufacturing process is carried on with less than 20 but more than ten per¬ 
sons without the aid of power was held to be ultra vires of the Government. 

MADRAS HKtH COURT: Arumugham Pillai and another, dated c^th Sep¬ 
tember 1952, in Cr. R.P. Nos 34 & 35 of 1952, I L.L. J. 1932, p. 20. 

Section 106-Prosecution under- 

It was held that where a letter addressed by the Chief Inspector of 
F'actories to the District Magistrate as such and enclosing the complaints for 
offences against the Factories Act, 1948, was received by the District Magis¬ 
trate within three months of the date on which the commission of the offence 
came to the knowledge of the Inspector of F'actories, that was sufficient com¬ 
pliance with the provisions of section 106. 

ALLAHABAD HIGH COURT: Raja Ram Kumar Bhargava v. The Stale, 
dated zbth April 1932, in Cr, Revision App. No, go of 1931, Indian Factories 
Journal (Reports), Vol. IV, 1932-33, p. 497. 

- Prosecution under - 

The Madras High (>)urt held that failure to comply with the provisions 
of section 14 was a continuing offence and where an Inspector of Factorit'S 
brought to the notice of the owner of a factory such a failure but on a sub¬ 
sequent visit found that the defect had not been rectified, prosecution could 
be launched within three months from the date of the subsequent visit. 

MADRAS HIGH COURT: Public Prosecutor v. M. Vcerahadrappa and 
another, dated zyd July 1932, in Cr. Appeal No. 939 of 1951, Indian Fac¬ 
tories Journal (Reports), Vol. IV, 1952-53, p. 231. 

Section 112-Rules made under- 

The Allahabad High Court held that when the Government purports 
to frame rules under the powers given in section 112 of the Factories Act, 
1948, it should, in the notification, make it clear that there was a conscious 
exercise of the mind of the person making the rules in order to arrive at the 
opinion that it is expedient to make the rules in order to give effect to the* 
purposes of the Act. Where therefore the notification did not make any 
reference to section tt 2 it w^as held that the State Government could not take 
the defence that the rule made under section 49 was made under the extended 
powers given to it under section 112. 
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ALLAHABAD HIGH CORT: Employers^ Association of Northern India v. 
The Secretary for Labour to the Uttar Pradesh Government, dated 2nd 
August 1951, in Applications for Writs Nos. 208 of 195 ^^ 7^74 ^ 95 -’ 

Indian Factories Journal {Reports), Vol, III, 1951-52, p. 369. 

INDUSTRIAL DISPUTES ACT, 1947: 

Application of- 

After the passing" of the Industrial Disputes (Appellate Tribunal) Act in 
May TQ50, extcndin^^ Ihe scope of the Industrial Disputes Act, 1947, all over 
India except th(' State of fammu and Kashmir, the legislation enacted by 
the State of Travancorc-C'ochin which was in pari maicria with the Central 
Act must be deemed to have been repealed thereby and that after that chile 
the Central Act would govern in regard to settlement of industrial disputes. 

EKNAKUT.AM HKiH COURT: Ayyaswami Nadar v. Joseph & Others, 
dated 25/// January 1952, in O.P. No, 68 of 1950, II L.L.J. IQ52, p. 9. 

Appropriate Government-meaning of the expression “under the autho¬ 
rity of Government”- 

The company was lic(‘nsed vendor of aerated waters in the Eastern 
India Railway Administration System. A dispute between the company and 
its workers was r(‘ferred for adjudication by the West Bengal G(.)V(Tnincnt. 
It was argued by the company that the refenmee was bad as the appropriate 
(ir)vernment in respect of referring the di.spute for adjudication was the Cen¬ 
tral Government as the dispute concerned an industry carried on by or under 
the authority of the Central Government. The Calcutta High Court held 
that the vendor of aerated waters in the E.T. Railway Administration system 
was not conducting an industry under or by authority of Government, but 
was conducting its own business of manufacturing and selling soda water anel 
other aerated drinks, observing, 'dt was in no sense the business of Govern' 
ment and it appears to me that the appellants can in no sense be described as 
bcinc’^ persons authorised to carry on a Govemment business.'" It was also 
held that even though th(‘ contract between the company and the Railway 
gave power to the company to sell articles on Government property, it was 
very natural that Government would see to it that what was sold was whole¬ 
some and not too expensive and thus control the business but that would not 
make llie business carried on by the company a business of Government 
carried on by the company “on the authority of (h)vcrnment.“ Under the 
circ'umstances it was held that the appropriate (jovernment to refer the dis¬ 
pute between the company and its employees was the Government of West 
and not the Central Government. 

CAIATTTTA HIGH COURT: Carlsbad Mineral Water Mfg. Co. Ltd. v, 
P. K. Sarkar and others, dated c)th May T951, 7 L.L.J. 1952, p. 488. 

Award-powers of the Official Liquidator to attacf<- 

The IMadras High Court held that apart from the provisions of section 
15 {4) of the Industrial Disputes Act, 1947, the Official Liquidator could not 
be permiUed to question the correctness of an award by an Industrial Tribu¬ 
nal on a reference to which the company was a party, represented by tire 
debenture trustet‘s unless there was an allegation of fraud or collusion. 

M.ADRAS HICjH COURT: R. G, N. Price, Official Liquidator, of the Andhra 
Paper Mills Co, Ltd. {In Liquidation) v. M. Chandrashekharan, dated 
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January 1951, in Appeal (O.S. Appeal No, 45 of 1949), Indian Factories 
Journal (Reports), Vol. Ill, 1951-52, p. 218. 

Reference to adjj^ijcation-^whether a tribunal can go behind terms of 

-and hold it to be bad- 

Where it was contended that a reference was incompetent as there 
was no dispute between the management and the workers and because it 
was in general tenns and it contained no specifications of the disputes or of 
the* parties thereto, the Supreme Court observed, “If the dispute was an 
industrial dispute as defined in the Act, its factual existence and the expedi¬ 
ency of making a reference in the circumstances of a particular case are mat¬ 
ters entirely for the Government to decide upon, and it would not be compe¬ 
tent for the ("ourt to hold the reference bad and quash the proceedings 
want of jurisdiction merely because there was, in its opinion, no material 
before the Ciovernment on w^hich it could have come to an allirmative con¬ 
clusion on those matters. . . The Government must, of course, have suffi¬ 
cient knowledge of the nature of the dispute to be satisfied that it is an indus¬ 
trial dispute within the meaning of the Act, as for instance, that it relates 
to retrenchment or reinstatement. But be37ond this no obligation can be held 
to be on the Government to ascertain particulars of the disputes before mak¬ 
ing a reference under section 10 (i) or to specify them in the order.'" 

SUl^REME COURT OF INDIA: State of Madras v. C. P. Sarathy, dated 
$th December 1952 in Appeal (Case No. 86 of 1951), Indian Factories Journal 
(Reports), Vol. IV, 1952-53, p. 431, also I L.L.J. 1953, p, 174. 

Whether a IVIunicipaItty comes within the purview of the provisions of- 

It w^as contended that a Municipality in discharging its normal duties 
connected with Local Self (iovernment is not engaged in any 'industry' as 
defined in the Industrial Disputes Act, 1947, and therefore the dispute waas not 
an 'industrial dispute' wdthin the meaning of the Act. The Supreme Court 
while rejecting the contention observed, “Having regard to the detinilions 
found in our Act, the aim or objective that the legislature had in view and 
the nature, variety and the range of dispiUes that occur between emplo^/'crs 
and employees, we are forced to the conclusion that the definitions in our Act 
include also disputes that might arise between municipalities and their em¬ 
ployees in branches of work that can be said to be analogous to the carry¬ 
ing out of a trade or business/" 

SUPREME COURT OF INDIA: Z). N. Bancrji v. P. R. Miikhcrjec dated 
^th December 1952, in Appeal (Case No. 282 of 1951). Indian Factories Jour¬ 
nal (Reports), Vol. IV, 1952-53, p. 443, also I L.L.J. 1953, p. 195. 

Whether infringes the fundamental right to carry on business- 

The Madras High Court observed, “The question therefore is whether 
the provisions of Act XTV of 1947 compelling the parties to an industrial 
dispute to get their disputes settled through the bodies mentioned therein is a 
reasonable restriction of the aforesaid right. [Article 19 (i) fg)—right 
practice any profession or to carry on any occupation, trade or business.] 
Uninfluenced by the decisions cited before me, I have no hesitation to hold 
that in the present social set up it is impossible to hold that the legislation 
intended to bring about harmonious relationship between the employers and 
the employees in the interests of industrial peace is an unreasonable restric¬ 
tion upon the fundamental right guaranteed under Article 19 ( 1 ) (g) of the 
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Constitution. Indeed the Industrial Disputes Act, 1947, by providing a 
machinery to smoothen out the disputes between the employers and the em¬ 
ployees enables the employer to carry on his trade or business more effectively 
than otherwise he could do.'^ 

MADRAS HIGH COURT: Dindigul Skin Merchants' Association & others 
V. Industrial Tribunal, Madura & others, dated 21st July 1952, in Writ 
Petition No. 779 of 1951, Indian Factories Journal (Reports), Vol. IV, 1952- 
53, p. 413 also II L.LJ. 1952, p. 584. 

Section 2 (b)-Interim award-Whether an industrial tribunal has 

power to make- 

The Punjab High Court held that where the question of wrongful dis¬ 
missal of workmen and their reinstatement is referred to the Tribunal, it has 
jurisdiction to consider the question of the grant of interim pay and allow¬ 
ances and make an interim award to that effect. 

PUNJAB HIGH COURT: Punjab National Bank Ltd. v. A. N. Sen & others, 
dated 20th November 1951 in Civil Writ No. 230 of 1951. Indian Factories 
Journal (Reports), Vol. IV, 1952-53, />. 36, also I L.L.j. 1952, p. 371. 

Section 2 (g)-Employer-who is- 

The Federal Court held that the definition of the word ‘Employer' does 
include and apply to all industries carried on by individuals and associations 
also and is not restricted to undertakings carried on by the Central or Pro¬ 
vincial Government, or any local authority only. 

FEDERAL COURT: W.J.A.A. v. The Industrial Tribunal, Bombay S- others, 
dated ^oth March 1949 in Civil Appeal No. XLIV of 1948, Indian Factories 
Journal (Reports), Vol. I, 1949-50, p. 97, also I L.L.J. 1949, p. 245. 

Section 2 (j)-Clubs-Whether come within the definition of 

industry’- 

The Calcutta High Court held that the term ‘industry’ is defined in 
the Industrial Disputes Act, 1947, in the widest possible terms and that a 
proprietory club and the managing committee of a non-proprietary club an<l 
the authorities of a hospital wTnild fall within the definitifm and the dispute 
between such clubs and their workmen w'ould be an industrial dispute. 

CALCUTTA HIGH COURT: India Paper Pulp Co. Lid. others, dated 
24th September 1948, Indian Factories Journal (Reports), Vol. I, 1949-50, 

32. 

Section 2 (k)-“any person”-meaning of- 

It was held that the words “any person” in section 2 (k) could refer 
to the employment or non-employment or the terms of employment or the 
conditions of labour of only those persons in the employment or non-ern- 
ployrnent or the conditions of labour of whom the workmen are themselves 
directly and substantially interested; and the fact that one day these work¬ 
men may be appointed to the posts of supervisors did not make them directly 
or substantially interested in the question of remuneration of those siioer- 
visors, so as to make the dispute an industrial dispute within the meaning 
of the Act. 
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BOMBAY HIGH COURT: N. K, Sen & others v. Labour Appellate Tnbw- 
nal of India and others, dated 24th September 1952 in Misc. App, No. 215 
of 1952, / L.L.J. 1953, p. 6 and 55, Bombay Law Reporter, p. 125. 

- ''any person' - meaning of - 

The Calcutta High Court, following the decision oi the Federal Court 
in W.I.A.A. (I L.L.J. 1949, p. 249), held that the words 'an}^ person' occuir- 
mg in section 2 (k) should be given their ordinary meaning. It, therefore, 
held that the question wliether 70 persons fonnerly employed by the con¬ 
tractor who did a certain job for the Mills, should be employed by the Mills 
IS an industrial dispute within the meaning of the Act. 

CALCUTTA HIGH COURT: The Dalhousie Jute Co. Lid. v. N. Modak 
and others, dated 4th November 1949, 1 L.L.J. 1951, />. 145. 

-Industrial dispute-whether claim for bonus, gratuity, etc. gives 

rise to an- 

A claim by workmen for bonus, gratuity, pension, provident fund 
or pongal presents is an industrial dispute which a t ribunal can consider, 

MADRAS HIGH CORUT: C. Bhaktavatsalu Nayudu v. Chrome Leather 
Co. Ltd., dated jyth November 1948 in Original Side Appeal No. 45 of 
1948, Indian Factories Journal [Reports), Vol. I, 1949-50, p. 84. 

- Industrial dispute - whether an individual dispute is an— 

The Allahabad High Court held that where the case of an individual 
worker is taken up by a union, it becomes an industrial dispute within the 
meaning of the Act, and that even if the union does not make a demand in 
the employer to reinstate him, but approaches the Conciliation Officer direct, 
it does not cease to be an industrial dispute. 

ALLAHABAD HIGH COURT: (Lucknow Branch), Messrs, Ganesh Das 
Ram Copal v. The Government of Uttar Pradesh & others, dated 
April T952 in Civil Misc. Application No. 851 of 1951, Indian Facinri’s 
Journal (Reports), Vol. IV, 1932-53, />. 479, 

- Industrial dispute -what constitutes- 

The Lffiion had addressed a letter to the (Company stating that it X'pre- 
sented a majority of its workers, which fact was not questioned, and request¬ 
ing the Company to grant its wxirkers the same rat(‘ of bonus as another 
undertaking had given. The Madras High C>3urt held that this demand 
which was refused would constitute an “industrial dispute" under the Indus¬ 
trial Disputes Act, 1947, observing “simply because a demand is couched 
in a courteous language, it does not cease to be a demand." 

MADRAS HIGH COURT: Shree Meenakshi Mills Ltd., Madurai v. The 
State of Madras and others, dated 20th April 1951 in Civil Misc. Petition 
No. 4652 of 1950, Indian Factories Journal (Reports), Vol. Ill, 1951-52, 
p. 229, and II L.L.J. 1951, p. 194. 

-Whether justification or otherwise of a lockout is an industrial dis¬ 
pute— 

See lockout-justfication of and wages for the period of-whether an 

industrial dispute. 
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-Whether reinstatement is an industrial dispute- 

The Federal Court held that a dispute as to the reinstatement of a dis¬ 
missed employee is a dispute connected with the ‘'employment or non- 
employment of a person"' and is therefore an “industrial dispute" within 
the meaning of the Industrial Disputes Act, 1947, and that a Tribunal con¬ 
stituted under it has jurisdiction to adjudicate upon such a dispute and 
direct the reinstatement of a dismissed employee. 

FEDERAL COURT: Wl.A.A. v. Industrial Tribunal, Bombay & others, 
dated '^oth March 1949, in Civil Appeal No. XLIV of 1948, Indian Facto- 
ries Journal (Reports), Vol. I, 1949-50, p, 97, also I L.L.J. 1949, p. 245. 

-Whether an individual dispute constitutes an- 

The company had suspended certain employees who were involved 
m a criminal case which resulted in the acquittal of the accused. The com¬ 
pany took back certain workers but refused to re-ernploy three of them. 
The said three workers approached the Travancorc-Cochin Government and 
obtained a reference of the dispute for adjudication. The names of the com- 
])any and the 3 workmen were specifically stated. The company moved 
the High Court contending that the dispute did not come within the mcan- 
mg of section 2 (k) of the Industrial Disputes Act, 1947, being an indi¬ 
vidual dispute, and that, therefore, the Government had no power to make 
a refer(!nce. The High Court held that a dispute which at the inception is 
an individual one and continued to be such could not be regarded as an indus¬ 
trial dispute within the meaning of the Act justifying a reference for adjudi¬ 
cation to a Tribunal; and that the intervention by the union after the refer¬ 
ence of the dispute could not convert what was an individual dispute into a 
collective one. 

PvRNAKULAiM HIGH COURT: S.V.OC. v. Industrial Tribunal, Ernaku- 
lam cr others, dated 2yth February 1952, I L.L.J. 1952, p. 612. 

Section 2 (I)-* 

See lockout- 

Section 2 (s) & (k): Industrial dispute-whether an individual dispute 

amounts to an- 

Where the dispute was between the employer and a dismissed work¬ 
man, and none of the other workmen joined in the dispute for his reinstate¬ 
ment, the Calcutta High Court, following the case of Kandan Textiles 
Ltd. v. Industrial Tribunal, Madras [Indian Factories Journal (Reports), 
Vol. I, 1949-50, p. 217], held that the dispute did not amount to an indus¬ 
trial dispute which could be referred to an Industrial Tribunal. 

CALCUTTA HIGH COURT: /. Chowdhary v. M. C- Banerjce & another, 
dated 16th January 1951, in Civil Suit No. 62 of 1950, Indian Factories 
Journal (Reports), Vol. 17 . 1950-51, p. 218, also I L.L.J. 1953, p. 195, also 
sec Travancore-Cochin High Court, Standard Vacuum Oil Co. Ltd. v. Indus¬ 
trial Tribunal, Ernakulam & others, dated 2jth February 1952, I L.L.J. 1952, 
p. ()T2, also Indian Factories Journal (Reports), Vol. IV, 1952-53, p. loi, 
also sec Labour Appellate Tribunal of India's decision in Swadeshi Cotton 
Mills Co. Ltd., Kanpur & others v- Their workmen: Decision dated 20th 
February 1953 Appeals Cal. 35, 42, 60, 108, 149, 215 & 237 of 1952: 
1953 L.'A.C. 137, F.B. 
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Section 7-^Tribunal-constitution of- 

The All India Industrial Tribunal (Banks Disputes) was constituted 
with one Chainnan and two Members. After some time the services of one 
Member ceased to be available for a certain period. During his absence 
the remaining two Members carried on with the work. The Member after¬ 
wards rejoined. It was contended that when the services of the Member 
ceased to be available, in his absence, the two remaining Members (one of 
whom was the Chairman) had no jurisdiction to hear any argument in the 
absence of the appropriate Government by proper notification having con¬ 
stituted the Tribunal as consisting of two Members only. Further, after 
the Member rejoined the Tribunal, the Government ought to have reconsti¬ 
tuted the Tribunal by a notification under section 7. 

The Supreme Court upholding these contentions held that the func¬ 
tions of the Tribunal are joint and the Tribunal which adjudicates on the 
industrial dispute and whose quasi-judicial work is admittedly of a joint 
character and responsibility leads to the irresistible conclusion that in the 
absence of one or more Members, the rest are not competent to act as a 
Tribunal at all and that proceeding with the adjudication in the absence of 
one Member undermines the principle of joint work and responsibility of the 
Tribunal and of all its Members to make the award. It was further held that 
the Member could not resume duty without a notification reconstituting the 
Tribunal and that all the awards made by the Tribunal were invalid. 

SUPREME COURT OF INDIA: United Commercial Bank Lid. v. Their 
workmen and another, dated gth April 1951 in Civil Appeals Nos. 35-40 of 
1950 / L,L.J, 1951, p. 621, also Indian Factories Journal {Reports), Vol. 
Ill, 1951-52, p. 1 & also 53 Bombay Law Reporter, p. 958. 

Section 8 (2)-Tribunal-services ceased to be available- 

whether can be challenged- 

It was held that whether the services of a Tribunal have ceased to 
be available within the meaning of section 8 (2) of the Industrial Disputes 
Act, was for the appropriate Government to decide. 

ASSAM HIGH COURT: Union of Workmen of R.S,N- & LG,N. and Ry, 
Co. Ltd. v. The River Steam Navigation Co. Ltd. & others, dated 12th 
January T951, in Civil Revision Nos. 81 & 82 of 1950, Indian Factories 
Journal (Reports), Vol. Ill, 1951-52, p, 195. 

Section 10-Power of appropriate Government to make reference. 

Where an industrial dispute arose in a public utility service and 
notice was duly given under section 22 of the Industrial Disputes Act, 1947, 
but the Government refused to refer the dispute to a tribunal, the Patna 
High Court held that under the proviso to section 10 (i) of the Act, the 
matter was entirely at the discretion of the Government and the word '‘in¬ 
expedient'" used in the proviso was very wide and gave complete discretion 
to Government in spite of the word "shall"" occurring in the said section. 

PATNA HIGH COURT: Bagaram Tulpule v. The State of Bihar, dated 
Sth April 1950 in Cr. Misc. No. 155 of 1950, Indian Factories Journal (Re¬ 
ports), Vol. II, 1950-51, p. 71, also 1950, II L.L.J., p. 534. Also see BOM¬ 
BAY HIGH COURT:. Ramchandra Ahaji Pawar v. The State of 
Bombay, dated yd October 1951, in Civil Application No. 622 of 195T, 
Indian Factories Journal (Reports), Vol. IV, 1952-53, p^ 93> also 1952 I.C.R, 

9 
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Bom, p. 1384, also iQ5i> II L.L.J. p. 745, also 54 Bom, L.R., p, 289. 
PATNA HIGH COURT: Sasamusa Workers' Union v- The State of Bihar, 
dated J2th September 1951, Indian Factories Journal [Reports), VoL IV, 
i 952 - 53 > P' 47 - 

Sections 10 & 12 (5)-Duty of Government when conciliation proceed¬ 
ings fail- 

The Madras High Court held that when conciliation proceedings have 
commenced under section 12 (i) of the Industrial Disputes Act, 1947, the 
further procedure enjoined by the Act has to be followed when no settlement 
is arrived at during the conciliation proceedings. It is the duty of the appro¬ 
priate Government to proceed under section 12 (5) and either make a refe¬ 
rence* to adjudication or record and communicate to the parties the reasons 
for not doing so. A writ of mandamus can be issued directing the Govern¬ 
ment to do its duty under section 12 (5), viz., either to make a reference or 
record and communicate the reasons for not doing so. 

MADRAS HIGH COURT: The State of Madras v. The Swadeshmitran 
Labour Union and Others, dated 26th September 1951. Letters Patent 
Appeals Nos, 83 to 85 of 1951. Indian Factories Journal [Reports), Vol. Ill, 
I95i*'52, p. 431- 

-Order of reference under-Whether reliefs need be stated- 

The Punjab High Court held that it is not necessary to specify in the 
order of reference the reliefs to be given by the Tribunal in adjudicating upon 
an industrial dispute. All that is required in the order of reference is the 
existence of an industrial dispute between the parties to empower the Tribu¬ 
nal to grant suitable relief to bring about industrial peace. 

PUNJAB HIGH COURT: Punjab Natiojial Bank Lid, v. A- N. Sen and 
Others, dated 20th November 1951, Civil Writ No, 230 of 1951, Indian 
Factories Journal [Reports), Vol, IV, 1952-53, p, 36, also 1952 7 L.L.f , 
P- 371 - 

The notification referring the dispute to adjudication referred the 
matter as '"retrenchment, discharge or dismissal of workmen after the 13th 
June 1949 (specific ca.ses to be cited by employees)''. The Tribunal, on a 
case being cited, held that the person was not a workman and therefore not 
entitled to any relief* On a petition for a writ of certiorari the High Court 
held that the determination of the question whether the petitioner was a 
workman was not the determination of a preliminary or collateral fact but 
was the determination of a fact which was itself one of the subject matters 
of the dispute referred for adjudication and, consequently, even if a wrong 
decision was given, that decision could not be interfered with by a writ of 
certiorari. 

ALLAHABAD HKiH COURT: Sundcrlal v. Hindusthan Commercial Bank 
Ltd. and another, dated y^d November 1952 in Civil Misc. Writ Appl, No. 
571 of 1952. Indian Factories Journal [Reports), Vol. V, 1953-54, p. 43. 

-Powers of appropriate Government- 

The power of the appropriate Government to refer an industrial dis¬ 
pute to adjudication under section 10 is absolutely descretionary and a writ 
of mandamus could not be issued in that behalf. 
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PAINA HIGH COURT: Arthur Butler Workers' Union v. Arthur Butler & 
Co. (Muzaffarpur) Ltd. and Others, dated i^ih February 1952 in M.J.C. 
No. 322 of 1951. 11 1952, p. 17. 

-Reference under-whether an omnibus reference is valid 

It was held that an omnibus reference between 85 employers and 
their workmen would be valid provided that Government had material before 
it to ccjnclude that there was an industrial dispute in respect of each of the 
85 employers as regards eacdi item of the dispute mentioned in the order of 
reference, and where it was manifest on an examination of tlu* facts of the 
case that the Government did not or could not have material before it to 
come to that conclusion, the reference was held to bt' invalid. 

MADRAS HIGH ('CURT: Raju's Cafe, Coimbatore and Others v- The In¬ 
dustrial Tribunal, Coimbatore and Others, dated 1st December 1950, in Civil 
Misc. Petition No- 4409 of 1950, Indian Factories Journal (Reports), Vol, 11, 
1950-5U p> 155 . <^1^0 1 L.L.J., 1951, p. 219. 

N. B. : Also see SUPREME COURT, decision in State of Madras v. C. P. 
Sarathy, 1 L.L.J., 1953, p. 174, also Indian Factories Journal (Reports), 
VoL IV, I 952 - 53 > 431* 

Section 10 (1)-Reference under- 

Tt was contended that the order of reference to adjudication was 
without jurisdiction as there was no dispute existing at the date of the refer¬ 
ence. While rejecting this contention the Supreme Court observed: “This 
vi(?w gives no effect to the words'* or is apprehended “in Section to (i) . . . 
In that situation the Government may have thought, without a close exarnina- 
tien of the conditions in each individual establishment, that disputes which 
affected the workmen collectively existed in the Cinema Industry in the citv 
and that, even if such disputes had not actually arisen in any particular 
establishment, they could, having regard to their collective nature, well be 
apprehended as imminent in respect of that establishment also”. 

SUPREME COURT: The State of Madras v- C. P. Sarathy and Others in 
Appeal {Case No. 86 of 1951) dated ^th December 1952, 1 L.L.J. 1953, />. 
174, also Indian Factories Journal {Reports), Vol. IV, 1952-53, p. 431. 

--Public utility concern-obligation on Government to make a 

reference to adjudication in respect of a dispute in- 

It was argued that Government had an obligation to refer a dispute 
relating to public utility concern inasmuch as the legislature has used in 
section 10 (i) the word “shall" in contradistinction with the word “may" 
which is used in respect of non-public utility concern; and therefore the dis¬ 
pute ought to have been referred for adjudication, and that if the Court 
would give wide interpretation to the power of Government not to refer dis¬ 
putes relating to public utility services, it would mean that the proviso to 
the section which makes it obligatory upon Government to refer such dis¬ 
putes would be made infructuous and illusory by the limitations place]' 
upon that proviso. The High Court held that the obligation cast upon 
Government is qualified by the proviso to the section, viz., that if Govern¬ 
ment considers that the strike notice is given frivolously or vexatiously or 



132 


INDUSTRIAL LAW DIGEST 


that it would be inexpedient to make a reference, then such a reference need 
not be made although the dispute relates to a public utility concern, observ¬ 
ing ''Now, we do not think that in putting that interpretation upon the power 
of Government not to refer certain disputes relating to public utility services 
we are making the proviso entirely infructuous and illusory, because the dif¬ 
ference between sub-section (i) of section lo and the proviso is mainly a 
difference of approach, and we must always assume that we are dealing with 
an honest State, bona fide applying its mind to its duties and obligations. 
In the case of an industrial dispute which does not relate to a public utility 
service, it is left entirely to the discretion of Government whether it should 
make a reference or not. When the Government deals with a dispute relating 
to a public utility service, it must start with this consideration that there is 
an obligation upon it to refer it to one of the authorities. Being conscious 
of that obligation it must then go on to consider the nature of the notice 
and, further, the expediency of the reference. Therefore, the two approaches 
are entirely different and it cannot be said that the interpretation that we are 
putting upon the proviso does not make it incumbent upon the Government 
to refer a dispute relating to a public utility service to adjudication. The obli¬ 
gation of Government is there; it is only if the Government is satisfied that that 
obligation need not be discharged by reason of the two considerations laid 
down in the proviso that the Government has the right not to make the 
reference/’ 

The High Court also went into the reasons given by the Government 
of Bombay in the form of an affidavit and came to the conclusion that the 
discretion was not used mala fide. 

BOMBAY HIGH COURT: Ramchandra Abaji Pawar v. The State of Bom¬ 
bay dated yd October 1951, in Civil Application No. 622 of 1951, Indian 
Factories Journal [Reports), Vol. JV. 1952-53, p. 93 also 1952, Industrial 
Court Reporter [Bom.) p. 1384, also II L.L.J. 195T, p. 745, and also 53 
Bom. L.R., p. 289. 

Section 11 (7)-Costs- 

It was held that the wording of section ii (7) of the Industrial Dis¬ 
putes Act, 1947, indicates that even a stranger to the proceedings before a 
Tribunal could be made liable for payment of costs in appropriate cases, but 
such order should be made only on well recognised principles. 

CALCUTTA HIGH COURT: United Commercial Bank Ltd. v. Kartar Singh 
Cambellpuri, dated isi May 1952, in Civil Rule No. i8or of 1951, II L L. J., 
1952, p. I, also Indian Factories Journal (Reports), Vol. IV, 1952-53, p. 464. 

Section 12-Conciliation proceedings-whether necessary before 

making a reference in case of a non-utility concern- 

It was held that it w^as not necessary that conciliation proceedings 
should be held under section 12 before making a reference under section 10 
in the case of a non-utility concern- 

MADRAS HIGH COURT: Rajus Cafe, Coimbatore and Others v. The 
Industrial Tribunal, Coimbatore and Others, dated Tst December 1950, in 
Civil Misc. Petition No. 4409 of 1950, Indian Factories Journal [Reports), 
Vol. II, 1950-51, p. 155, also I L.L.J. 1951, p. 2ig. 
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Section 15 (2)-Whether section 171 of the Indian Companies Act applies 

to the action taken by Government under section 15 (2) of the Industrial 
Disputes Act, 1947- 

It was held that section 171 of the Indian Companies Act has no 
application to orders, enquiries or investigations made by (iovernment or 
statutory bodies in the exercise of their statutory power. Where, therefore, 
an award has been made by a Tribunal before the appointment of the provi¬ 
sional liquidator or the date of the winding up, the mere declaration by 
Government, under section 15 (2) of the Industrial Disputes Act, will not be 
governed by section 171 of the Indian Companies Act. 

MADRAS HIGH C:OURT: R. G. N, Price^ Official Liquidator of the Andhra 
Paper Mills Co. Ltd- {In Liquidation), v. M. Chandrasekhar an. dated ^ih 
January T951, in Appeal (O. S. Appeal No. 45 of 1949), Indian Factories 
Journal {Reports), Vol. 111 . 1951--52, />• 218. 

Section 15 (4)-Power of the High Court to issue writs-whether 

barred- 

The Calcutta High Court held that the wording of section 15, sub¬ 
section (4), is not clear and precise enough to take away the jurisdiction of 
the High Court, to issue a writ of certiorari in proper cases. 

CALCUTTA HIGH COURT: decision in Indian Paper Pulp Co. Ltd. & 
Others, dated 2 /^th September 1948, Indian Factories Journal {Reports), Vol. 
1 , i 949“50> P ' 32. 

Section 19 (3)-Whether a tribunal’s jurisdiction is limited to decide 

whether there is a change of circumstances- 

The Tribunal had made an award on 15th May 1948 and inter alia 
directed payment of dearness allowance at a certain rate with retrospective 
effect from ist January 1947. The question of dearness allowance was again 
referred to the Tribunal under section 19 (3), proviso. The Tribunal by its 
second award dated 20th May 1949 directed that the orders as regards pay¬ 
ment of dearness allowance and the retrospective effect contained in tbo first 
award should cease to have effect. It was held by the Calcutta High Court 
that though the award dated I5tli May 1948 may have become ineffective 
after 20th May 1949 by passing of time, the rights flowing therefrom were 
not wiped out and so if the dearness allowance was not paid, a debt was 
created in favour of the employees which could be enforced by a civil suit. 
It was further held that as regards the second award dated 20th May 1949, 
the Tribunal had acted without jurisdiction in modifying only a part of the 
award and giving it a nullification with retrospective effect, as under section 
19 (3) proviso, the Tribunal had only a limited jurisdiction to decide whether 
there was a material change in the circumstances in which the award was 
made and to decide whether or not the award by reason of such change 
ceased to be in operation before the expiry of the period. The second award 
dated 20th May 1949 was therefore set aside- 

CALCUTTA HIGH COURT: Judhisthir Chandra Adak & Another v. P. R. 
Mukherjee & Another, dated Ajh November 1950, in O, O. C J. matter No. 
31 of 1949, Indian Factories Journal {Reports), Vol. II, 1950-51, p. 227* 

Section 20 (b)-Whether strike commenced before the receipt of concilia- 

ation report by Government is illegal- 
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The Supreme Court held that where a strike is commenced before the 
receipt of the report of conciliation by the appropriate Government it would 
amount to an illegal strike under section 22 (i). 

It was farther held that for purposes of receiving the report of the 
Conciliator, the Chief Labour Commissioner cannot be considered as an 
agent of the Central Government, and is only a channel through which the 
report may be submitted. 

SUPREME COURT OF INDIA: Workers of the Industry Colliery v The 
Management of the Industry Colliery, dated \2th December I 952 » Civil 
Appeal No. 133 of 1951, Indian Factories Journal (Reports), VoL IV, 

1952-53, P - 424. 

Section 22-Whether reference of some demands out of several mentioned 

in the strike notice valid- 

Where in a case of a public utility concern a notice of strike was gi\'en 
setting forth 44 demands for the acceptance of the employer and the (k^vern- 
ment chose to refer only 4 out of those 44 demands, the Union contender! 
bcion* the Patna High Court that the Government ought to have referred all 
the dv^mands for adjudication- The Patna High Court held that according 
to tlie definition of the term industrial dispute, each demand w^hen made by 
the Workers' Union and refused by the management gives rise to an indus¬ 
trial dispute and therefore the 44 demands made and rejected constituted 
as many industrial disputes and reference of some such disputes to adjudica¬ 
tion wmuld not be bacl in law\ It further held that writ of ynandamus will 
not issue if a power or discretion only, as distinct from a duty, exists as in 
the case of section 10 of the Industrial Disputes Act, 1947. 

PATNA HIGH COURT: Sasamusa Workers' Union v. The State of Bihar, 
dated 12th September T951, in Misc. Judicial Case No- 80 of 1950, Indian 
Factories Journal (Reports), VoL IV, 1052-53, p. 47. 

Section 23-Legality of strike under- 

Eleven wa)rkmen of the Lloyds P>ank were convicted under section 26 
for going on a strike during the pendency of proceedings before a Tribunal. 

It was contended that the strike was not illegal as it was unconnected with 
the dispute then pending before the Tribunal. Rejecting this contention 
the C'alcutta High Court observed, “whilst the adjudication is proceeding the 
workmen in that particular factory or establishment cannot strike and further 
the employees cannot lockout their employees and it is immaterial whether 
the strike or lockout is concerning matters connected with a dispute which 
is before the Tribunal or not. All disputes are forbidden in order to ensure 
a calm atmosphere for the adjudication upon the disputes, which have been 
referred". 

CALCUTTA HIGH COURT: Pravat Kumar Kar & Others, v. W. T. C- 
Parker, dated Tith September 1949, in Cr. Revision No. 623 of 1949, A I.R. 
(37) T950, Cal. 116, cdso Indian Factories Journal (Reports), Vol. I, 1949 50, 

/>. 245.' 

- Industrial Tribunal - whether becomes functus officio after 

making an interim award- 

The Industrial Tribunal made two interim awards regarding bonus in 
a dispute pending before it. In the final award made in that dispute the 
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interim awards made previously were modified in view of changed circum¬ 
stances. The workmen contended before the High Court that once an interim 
award was made and published by the Government under the Act, the Indus¬ 
trial Tribunal became functus officio so far as the matters dealt with in the 
interim award and it had no jurisdiction to make any further award in re¬ 
gard to that matter. The High Court rejected this contention holding that 
the word ‘interim' should be given its ordinary dictionary meaning of tem¬ 
porary^ or provisional arrangement pending final arrangement. 

PATNA HIGH COURT: Thakur Jugal Kishore Sinha & Others, v- The 
State of Bihar & Others, dated ^th April 1950, in Misc. Judicial Case No^ 
53 of 1950, II L.L.J., 1950, p. 539. 

Section 29-Breach of an award by an employer-^whether it is neces* 

sary to prove mens rea in a prosectuion under- 

Messrs Caulfield Holland Ltd. were proceeded against under section 
20 of the Industrial Disputes Act, 1947, by the Slate of Lornbay. The lower 
Court acquitted the ('ompany on the ground that the breach committed b\^ 
th<‘ Company was not wilful or actuated by mens rea^ On appeal to the 
High Court it was held that as it was not provided in section 29 of the Act 
that me 7 ts rea w^as necessary in the breach of the provisions of the Act the 
company wus guilty of the offence, and sentenced it to a fine of Ks. 50. In 
coming to this conclusion the High Court relied on the following decisions: 
(1) Sherras v. De Rutzen, [1895] i Q. B., 918, (2) Davies v. Harvey, L.R. 
9 C. B, 433, (3) Coppen v. Moore (No. 2), [1898] 2 Q. B., 306, 
(j) Bond V. Evans, (1888) 21 Q. B. D. 249, and (5) Mousell Brothers 
London Cr North-Wester^i Railway, [1917] 2 K. B. 836. The High Court 
observed as follows: "It is, however, open to the legislature to provide for 
offence where mens rea ma}^ not be an essential element. If legislature ex¬ 
presses its intention in that behalf in unambiguous and clear language, the 
principle that mens rea must ordinarily be established in a criminal case 
would have no application. Instances w^here legislature has expressed such 
an intention are not unknown. These, how^ever, constitute statutory offences 
of a minor character ..." "If the legislature made mens rea an essential 
constituent of some offences under Chapter IV by using appropriate words 
in that behalf it w^ould not be an illegitimate inference to draw^ that the 
omission to use the said words in section 29 indicates an intention on the 
part of the legislature, not to make mens rea an essential constituent of the 
otTence under this section". 

BOMBAY HKiH COURT: State of Bombay v. Caulfield Holland Ltd., 
Decision dated 2 'yd November 1952 in Crnninal Appeal No. 887 of 1952, 
T953, Industrial Court Reporter (Bom.), p. 371, also I L.L.J., 1953, p. 458. 

Section 33-permission under- 

The Tribunal accepted the contention of the company that on an 
application under section 33 for permission to retrench some workmen, it 
was not legally necessary to hear the workmen and hold an elaborate enquiry 
but it was sufficient if the Tribunal w^as prima facie satisfied regarding the 
bona fides of the application for the grant or refusal of the permission. The 
High Court on an application for a writ of certiorari for quashing the order 
of the Tribunal held that an order on an application under section 33 does 
not amount to a decision or an award, nor does it affect any of the rights 
of the workers to get the question decided as in the normal course; and that 
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section 33 was an emergency provision to prevent an employer taking any 
action against any workmen during the pendency of the proceedings without 
the order of the Tribunal and that the legality or propriety of the i^tion 
the employer is not adjudicated upon by the Tribunal. Ihe High C ouu 
therefore dismissed the application. 

MADRAS HIGH COURT: Thangavelu & Others v- Buckingham and Carna¬ 
tic Co. Ltd., and Others, dated 10th October 1950, C.M.P. Vo. 5789 of 1950. 
II L.L.J., 1950, p. 1219. 

Section 33A-Scope of enquiry under- 

The fact that the legislature treats a complaint as a dispute referred 
to a Tribunal shows that the jurisdiction of the Tribunal is not limited to 
the consideration of the question of contravention of section 33 only, but 
to decide on the substantive dispute referred to in the comf)laint. Section 
33A confers upon the Tribunal the wider jurisdiction of deciding the merits 
of the dispute between the employer and the employee, and the Tribunal 
would be justified in granting compensation in appropriate cases even while 
upholding the act of the employer. 

BOMBAY HIGH COURT: Batuk K. Vyas v. Surat Borough Mzmicipality 
S' Others, dated ijth June 1952, in Civil Appeal No. 124 of 1952, II L.L.] 
1952, p. 178. 

Section 34-Authority for prosecution- 

A certain company made a default in implementing the award of the 
Industrial Tribunal. The Government therefore authorized the District 
Magistrate to prosecute the management 'hf the award had not been imple¬ 
mented”. It was contended that the Government did not decide on the 
facts of the case whether the management had made a default in implement¬ 
ing the award but authorized the District Magistrate to file a complaint if in 
his view the award was not implemented and therefore delegated its duty 
to a third party which it could not do and therefore, the prosecution was bad. 
The Madras High Court, following the decision in Dwarkadas v. The King, 
A.I.R. (35), 1948, P. C. 82, accepted the contention and held that the com¬ 
plaint was not sustainable. 

MADRAS HIGH COURT: In R.B.S.SN. Lakshmana Chettiar and others, 
dated 2 ^th February 1949, in Cr. Rev. Case No. 157 and Cr. Revision 
Petition No T49 of 1948, A.I.R. (37) 1950, Madras, p. 835. 

-Prosecution by private persons under authority of Government- 

Under section 34, the Government can give authority to a private 
p>erson to make a complaint of any offence, punishable under the Act. The 
control of such proceedings as regards the actual complaint is to be held by 
the Government and the person authhrized cannot claim to, as it were, extend 
the authority given to him in a general form, according to his own views 
of the particular offences which should be prosecuted. Where, therefore, the 
offences are specifically mentioned in the authority granted to a private per¬ 
son, it was held that the proceedings could not be challenged as not having 
been authorized under the Act. 

CALCUTTA HIGH COURT: Prohhat Kumar Kar and Others v* W. T. C. 
Parker, dated lyth March 1949, in Cr. Revision Case No. 113 of 1949, Indian 
Factories Journal {Reports), Vol. I, 1949-50, p. 212 . 
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Section 36-Whether absence of rules made under section 36 would make 

representations by an office bearer of a union as not covered by the section- 

It was held that the absence of any rules made by the appropriate 
Government under section 36 (i) (c) of the Industrial Disputes Act, 1947, 
would not make a representation by an office bearer of a union invalid 
and that any letter of authorization including one sent to Regional Labour 
Commissioner would be sufficient to make such persons the representatives 
of the employees within the meaning of section 36 (i) (c). 

PATNA HIGH COURT: Standard Coal Co. Ltd., v. S. P- Varma or Others, 
dated 2()th September 1951, in M. J. C. No, 206 of 1951, I L.L.J., 1952, 
493 - 

Section 36 (4)-Appearance of a legal practitioner-whether infringes 

Articles 19 (1) (g) & 14 of the Contitution- 

The Madras High Court held that section 36 (4). regarding the appear¬ 
ance of a legal practitioner, does not infringe the provisions of Article 19 (1^ 
(g) of the Constitution, as the right of an advocate to practise is subject t^) 
the limitations of the Bar Councils Act, which states that he shall be entitled 
to practise, save as otherwise provided by or under any other law for the 
time being in force, in any other Court or Tribunal or before persons legally 
authorized to take evidence and that section 36 (4) of the Industrial Disputes 
Act, 1947, is only a law which limits the right of an advocate to practise 
before an Industrial Tribunal. It further held that the section does not 
infringe Article 14 of the Constitution, as the discrimination made between 
a litigant in an ordinary Court of law and before the Tribunal could easily 
be justified on the basis of reasonable classification as the classification was 
not arbitrary but based upon the nature of the I'ribunal and the purpose for 
which it was constituted. 

It was further held that the section does not offend the principles of 
natural justice as under the Act reasonable opportunity is given to a party 
to plead its case and the procedure prescribed under it is not contrary to the 
rules of natural justice- 

MADRAS HIGH COURT: A. R. Rangaswami & Another v. Industrial Tri¬ 
bunal, Madras and Others, dated 2()th September 1952, in Writ Petition No. 
59T of 1951, Indian Factories Journal (Reports), Vol, IV, 1952-53, P' 355, 
also see ERANAKULAM HIGH COURT: Ayyaswami Nadar v. Joseph and 
Others, dated 2^th January 1952, in O. P. No. 68 of 1952, II L.L.J., 1952, 
p. 9. 

Section 37-provisions of-^whether takes away the jurisdiction of a 

Civil Court. 

The Madras High Court held that section 37 provides for protection 
of action taken under the Act, which is a kind of immunity section and should 
not be understood to mean that the jurisdiction of Civil Courts is thereby 
ousted. The final authority to determine whether the Tribunal has or has 
not exceeded its jurisdiction will be the Civil Court. 

MADRAS HIGH COURT: South Madras Electric Supply Corporation Ltd., 
V. Industrial Tribunal, Mathurai and another, dated 18th September 1950, 
tn Appeal A-A.O. No. -430 of 1950, Indian Factories Journal (Reports), Vol. 
II. 1950-51. P - 97 - 
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INDUSTRIAL DISPUTES (APPELLATE TRIBUNAL) ACT, 1950. 

Domestic Tribunal-Powers of an industrial tribunal to sit in judgment 

over the decision of a- 

After reviewing the provisions of the Industrial Disputes Act, it was 
held that as the Industrial Disputes Act substitutes for free bargaining bet¬ 
ween the parties a binding award by an impartial tribunal, the tribunal is 
not bound by contractual terms between the parties and could make a suita¬ 
ble award for bringing about harmonious relations between the employers and 
workers, and thcridore, the doctrine of domestic tribunal could not easily fit in. 
The Court observed: “When an impartial tribunal working in the realms 
of arbitration and unfettered by contractual terms entered into between the 
parties, is empowered to settle the dispute between the parties, it would 
appear incongruous that one of the parties to the dispute could sit in judg¬ 
ment over the other and bind the hands of the Tribunal empowered to decide 
impartially the dispute between them. It would obstruct the work of th(^ 
Tribunal and prevent it from discharging its difficult task of bringing about 
harmonious relations between the parties. I would, therefore, hold that the 
industrial tribunal is not fettered by any such limitations on its power- The 
only limitation on its power is to bring about harmonious relationship between 
the employers and the workmen ... I am, therefore, of opinion that the 
principle laid down by the Appellate Tribunal (in the B & C case) is not 
correct 

MADRAS HIGH COURT: Ranganathan & Others v. Madras Electric 
Tramways (1904) Ltd. and the Labour Appellate Tribunal of India, dated 
T2th February 1952, I L.L.J., 1952, p. 772. 

Labour Appellate Tribunal-duty of- 

The Bombay High Court held that when a Tribunal is constituted as 
an Appellate Tribunal on a question of fact, its duty is to assess and appreciate 
the evidence in the lower Court or Tribunal and come to its own decision on 

the question of fact, and that it cannot adopt the decision of some other 

authority or solely be guided by what the lower Tribunal has done. 

BOMBAY HIGH COURT: N. K. Sen & Others, v. The Labour Appellate 
Tribunal of India & Others, dated 2^th September 1952 in Misc. App. No- 
21 ^ of 1952, I L.L.J., 1953, p. 6, also 55 Bombay Law Reporter, p, 125. 

Question of law-Substantial-what is and whether an order for rein¬ 
statement involves a- 

Following the decision of the High Court of Bombay in Kaikushroo 

Pirojshah Ghaira v. C. P. Syndicate Ltd, (1948, 50 Bombay Law Reporter, 

p. 744), it was held that the only answer to the question of law affecting the 
rights of parties would not by itself be a substantial question of law. An 
important or difficult question would be a substantial question but, even if a 
question is not important or difficult, if there is room for reasonable doubt or 
difference of opinion on the question, then it would be a substantial question of 
law within the meaning of Article 133 of the Constitution of India, and also 
following the decision of the High Court of Madras in Suhba Rao v. Veeraju 
(1951, II M.L.J., p. 222, Full Bench), it was held that in the case before it 
no (question of law was involved, observing: “When there is a limited right 
of appeal on a substantial question of law, if the Appellate Tribunal does 
not differ on the question of law, but gO(*s into the facts and interferes with 
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the discretion of the lower tribunal, which it undoubtedly has under the 
statute, the Appellate Tribunal will indirectly be clutching at jurisdiction 
which the statute has not conferred on it- When the statute conferred a 
right of appeal with regard to specified disputes, the Appellate Tribunal has 
by a circuitous procedure interfered with the findings of the tribunal in regard 
TO other matters which are made final by the statute"'. 

T'.IADRAS HKiH COURT: Rangqnathan & Others v. Madras Electric Tram¬ 
ways (1Q04) Lid. and the Labour Appellate Tribunal of India, dated 12th 
Fehruary 1952, / L.L.J. 1952, />- 772. 

Whether the High Court has power to decide whether the Labour Appellate 
Tribunal’s decision is correct- 

It was argued that w^hether a substantial question of law was involved 
in the case or not was for the Labour Appellate Tribunal to decide anil 
whether it decided the question rightly or wrongly was not for the High Court 
to decide. Referring to Halsbury's Laws of England, Vol. IX at p. 881, 
the High ('ourt of Madras observed that when a statute confers conditional 
jurisdiction on a Tribunal it cannot by wrongly deciding with regard to tiie 
existence of that condition clutch at jurisdiction which it has not. The con¬ 
dition in the case before it, viz., whether there was a substantial question of 
law was not a part of the issues to be decided by the Labour Appellate 
d'ribunal. The existence of a substantial question of law^ and the solution 
of that question being essentially different the existence of such a question 
was therefore collateral to the actual matter to be decided by the Labour 
Appc'llate Tribunal. Though it has preliminary jurisdiction to decide whether 
such a question existed to enable it to solve the question raised, whether 
such a question existed conferring jurisdiction on the Labour Appellate Tri¬ 
bunal w'as subject to the scrutiny of the High Court in a writ of certiorari- 
It was therefore held that if there was no point involving any substantial 
question of law, the T.abour Appellate Tribunal would have no jurisdiction 
to entertain the appeal. 

MADRAS HIGH COURT: Ranganathan & others v. Madras Electric Tram- 
xvays (1904) Ltd. or The Labour Appellate Tribujial of India, dated izih 
Fehruary 1952, 1 L.L J. 1952, />. 772. 

Section 7-Whether legality of a strike dependent on the competency of 

the appeal- 

A dispute between the Textile Workers and the Millowners" Associ¬ 
ation, Bombay, was referred to the arbitration of the Industrial Court on 23rd 
December 1949. On 20th May 1950, the Industrial Disputes (Appellate Tri¬ 
bunal) Act, 1950, came into force which allow'ed an appeal to be preferred 
from the aw^ard of the Industrial Court. The Industrial Court gave its 
award on 7th July 1950. The Millowners" Association preferred an appeal 
from the award of the Industrial Court. During the pendency of that appeal 
one person made a speech exhorting the workers to continue the strike that 
was commenced some time before. He was prosecuted under section 27 of 
the Industrial Disputes (Appellate Tribunal) Act, 1950, and convicted. On 
appeal to the High Court it was contended on his behalf that he was not 
guilty of the offence as the appeal pending before the Labour Appcllaie 
Tribunal of India was an appeal which was not competent, as it affected a 
vested right—the right to compel the other party to the dispute to abide by 
the award of the Court as a final award. The High Court held that the 
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appeal was competent under section 7 of the Industrial Disputes (Appellate 
I'ribunal) Act, 1950, as the section did not interfere with any vested rights. 

BOMBAY HIGH COURT: State of Bombay v. Raja Kulkarnh dated iStli 
January 1951, in Cr, App. No. 675 of 1950, 1953, Industrial Court Reporter, 
p. 107, also 53 Bombay Law Reporter, p. 333. 

-Whether an appeal can lie against an award which is not pub¬ 
lished— 

Under section 7 of the Industrial Disputes (Appellate Tribunal) Act, 
1950, an appeal lies from an award even if it has not been published by the 
appropriate Government under section 17 of the Industrial Disputes Act, 
1947. The non-publication of the award does not affect its appealability 
under section 7 of the Industrial Disputes (Appellate Tribunal) Act, 1950. 

PUNJAB HIGH COURT: Punjab National Bank Lid. v. A. N. Sen and 
others, dated 20th November 1951 in Civil Writ No. 230 of 1951, Indian 
Factories Journal (Reports), Vol. IV, 1952-53, p. 36. 

Section 7 (b) (v)-Appeal to the Labour Appellate Tribunal of India 

-competency of- 

See Labour Appellate Tribunal-^appeal to- 

Section 9- 

Under section 9 of the Industrial Disputes (Appellate Tribunal) Act, 
1950, the Appellate Tribunal has the same powers as are vested in a Civ?l 
Court when hearing an appeal under the Code of Civil Procedure, and has 
power to record further evidence, if necessary. 

BOMBAY HIGH COURT: Shaik Kasamali and another v. Labour Appel¬ 
late Tribunal of India and Others, dated ^th January 1953, in Misc. No. 
292 of 1952, I L.L.J., 1953, p. 332. 

Section 12-Aggrieved party-who is- 

When the petitioner Bank (petitioner before the High Court) was not 
a party to the proceedings before the Industrial Tribunal, it was held that 
it was not '‘an aggrieved party"' within the meaning of section 12 of the 
Industrial Disputes (Appellate Tribunal) Act, 1950, and therefore, no appeal 
lay to the Labour Appellate Tribunal of India and an application to the 
High Court under Article 226 of the Constitution of India for an appropriate 
w^rit for quashing the order was a proper remedy. 

CALCUTTA HIGH COURT: United Commercial Bank, Ltd. v. Kartar 
Singh Cambelipari, dated 1st May 1952, in Civil Rule No. 1801 of 1951, 
Indian Factories Journal, (Reports), 1952-53, Vol. IV, p. 464, also II L.L.J. 
1952, p. I. 

Section 24-Illegal strike-whether legal if ihe appeal is incompetent 

Under section 24 of the Industrial Disputes (Appellate Tribunal) Act, 
1950, a strike is prohibited during the pendency of an appeal before the 
Labour Appellate Tribunal of India and any strike in contravention of such 
prohibition under section 24 is illegal. In a case where a trade unionist 
was prosecuted under section 27 for exhorting workers to continue an ille¬ 
gal strike during the pendency of an appeal, it was contended that the strike 
was not illegal as the appeal before the Labour Appellate Tribunal of India 
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was not competent. The High Court repelling this contention observed: 
*‘When section 24 says that no workman who is employed in any industrial 
establishment shall go on strike during the pendency of an appeal before 
the Labour Appellate Tribunal of India, it does not exclude, from the 
appeals, during the course of which it is not permissible for an employer 
to go on strike, appeals which are not competent.'* 

BOMBAY HIGH COURT: State of Bombay v. Raja Kulkarni, dated 8th 
January 1951 in Cr, Appeal No. 675 of 1950, 1953 Industrial Court Reporter 
p. 107, also 53 Bombay Law Reporter, p. 333. 

Section 27-^Whether contravenes the right conferred by Article 19 (1) (c) 

of the Constitution- 

It was contended that section 27 of the Industrial Disputes (Appel- 
late Tribunal) Act, IQ50, contravenes the provisions of Article 19 (i) (c; 
of the Constitution because it prohibits the incitement to a strike which is a 
right guaranteed by the Constitution when it provided for the right to form 
associations or unions. Rejecting this contention the High Court observed: 
“If we were to apply our mind to the lessons of history in the recent past 
both in this country and elsewhere it would be quite clear that too many 
strikes would endanger public order, and we think, that the legislature 
would be entitled to pass a law reasonably restricting the right to 
strike, assuming it was guaranteed, in the interests of the public order. 
The Industrial Relations Act does not prohibit strikes altogether, nor does 
section 27 of the Industrial Disputes (Appellate Tribunal) Act, 1950, prohi¬ 
bit strikes altogether. Confining ourselves to section 27 of the latter Act, 
it prohibits a strike only during the pendency of an appeal. The prohibition 
is temporary aimed at keeping industrial peace during the pendency of an 
appeal which ought not to take long. . . In our view the law w^hich seeks 
to obtain industrial peace for a limited period by prohibiting strikes cannot 
be said to be an unreasonable restriction on a right to go on a strike, if 
such a right was guaranteed by the Constitution." 

BOMBAY HIGH COURT: State of Bombay v. Raja Kulkarni. dated 8th 
January 1951, in Cr. Appeal No. 675 of 1950, 1953 hidustrial Court Reporter, 
p. 107, also 53 Bombay Law Reporter, p. 333. 

INDUSTRIAL DISPUTES (MADRAS AMENDMENT) ACT, ACT XII OF 
1949: 

Section 5-A lockout declared during pendenry of a reference which was 

void and illegal-^whether becomes illegal by the validation Act- 

The Madras High Court held that section 5 of the Industrial Disputes 
(Madras Amendment) Act, 1949, made all acts and things done by or 
before an Industrial Tribunal in connection with any industrial dispute valid 
even though the reference made was illegal and void, but did not create 
retrospective offences. It further held that a lockout which was legal before 
the passing of the Industrial Disputes (Madras Amendment) Act, 1949, 
would not become illegal after the passing of the Act, so as to make the 
management liable under sections 23 and 24 read with section 20 (2) of the 
Industrial Disputes Act. 

MADRAS HIGH COURT: The Calicut Hosieries, Calicut & Others, dated 
I'^th October 1949 in Cr. Rev. Case No. 1222 of 1948, Indian Factories 
Journal {Reporter), Vol. /, 1949-50, p. 242. 
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UTTAR PRADESH INDUSTRIAL DISPUTES ACT, 1947; 

Award-signed by two out of the three members-validity of- 

An industrial dispute was heard by the Regional Conciliation Board 
constituted under the Uttar Pradesh Industrial Disputes Act, 1947, consist¬ 
ing of three nienilx^rs, but the award was signed by only two members as the 
third member was absent on the last day of hearing. It was contended that 
the aw^ard was therefore void and inoperative. I'he Supreme Court held that 
in view of the provisions of clauses 4 and 7 (3) of the (iovernment Order 
regarding ('onciliation Boards and Industrial Courts, dated the loth March 
1948, as anumded by the Order dated 2nd March 1951, the award w^as legal 
a]id valid i*ven though signed by two members. 

SUPi^EME COURT: Atherton West & Co. Ltd., Kanpur v. Suti Mill Muz- 
door Union and others, dated j6th March 1953, in Civil Appeal No. 8 of 
1953, Indian Factories Journal {Reports), Vol. V, i()53-54, p. 83. 

Whether an industrial tribunal is a Court within the meaning of section 10 
of the Uttar Pradesh General Clauses Act, 1904,- 

The Supreme Court held that an Industrial Tribunal constituted under 
the Uttar Pradesh Industrial Disputes Act, 1947, is a Court within the mean¬ 
ing of section 10 of the Uttar Pradesh General Clause's Act, 1904, and there¬ 
fore, the provisions of that section will govern the proceedings of the Tribu¬ 
nal in regard to the pronouncement of its award. 

SUPREME COURT: Vishwamitra Press {Karyalaya), Kanpur v. Their 
Workmen, dated 2nd December 1952, in Civil Appeal No. 65 of 1952, Indian 
Factories Journal (Reports), Vol. IV, 1952-53. p. 404. 

Section 2-Whether mere absence from work amounts to a strike- 

The Uttar Pradesh (iovernment referred a dispute to the Conciliatio:i 
Officer for adjudication and he made an aw^ard. 'I'he Government passed 
orders making the award binding on both parties and directed tliat no em¬ 
ployee should go on strike for two months from the date of the Order. Con¬ 
trary to these orders the workers w^ent on strike fnaii S-30 a.m. on 29th Janu¬ 
ary 1948 to 8 p.rn. on 3()th January 1948- The Ciovernment prosecuted two 
of the w^orkers for taking part in the strik(\ It w^as argued on Ix'half of one of 
the workers that he merely absented himself from work on that day and his 
mere absence from work did not amount to participation in a strike. Up¬ 
holding this contention the Allahabad High Court observed: ‘'Merc absence 
from WT)rk does not amount to taking part in a strike within the meaning of 
that expression in the Industrial Disputes Act, 1947. There ought to be some 
evidence to show that the absence of the applicant Ram vShiroman was the 
result of some concert bctwxx'n him and other persons or that there was a 
common understanding between him and other persons that they would not 
continue to w^ork or there should have been a refusal on his part. Such evi¬ 
dence is lacking in this case and I must hold that Ram Shiroman by his 
mere absence from work cannot be said to have participated in the strike 
and his conviction under the circumstances is illegal." 

AI.LAHABAD HIGH COURT: Ram Sarup & another v. Rex. dated 11th 
August 1948, in Cr. Revision No. 48 of 1948. Indian Factories Journal (Re¬ 
ports), Vol. I, 1949-50. P- 
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Section 6-Power of Government to extend time for submission of 

award- 

Section 6 (t) of the Uttar Pradesh Industrial Disputes Act, 1947, re¬ 
quires the Adjudicator to submit his award to the State (iovernment '‘within 
such time as may be specified" and not “within such time as may from time 
to time be specified." Under the Act the only occasion when the State Gov¬ 
ernment can specify a fresh period of time for the submission of the award 
IS when it remits an award under section 6 (2). Where, therefore, in a case 
the Tribunal made its award eight days after the expiry of the pc^riod specihefl 
by the (iovernment order, and the Government extended the time for submis¬ 
sion of the award after the award had been submitted, the Supreme Court 
held that the Government had no authority to extend the time for submission 
of the award and the Adjudicator became functus officio on the expiry of the 
time specified in the original order of reference, and the award which was not 
made within the time limit specified was void. 

SUPREME COURT: Strawhoard Mfg. Co. v. Gut la Mill Workers* Union, 
dated lylh December 1952, in Appeal (Chnl Appeal No, 134 of 1951), Indian 
Factories [ourfial [Reports), Vol. TV. 1952 53, p. 456. 

INDUSTRIAL EMPLOYMENT (STANDING ORDERS) ACT, 1946: 

Appellate Authority-powers of- 

'fhe Allahabad Fligh Court held that if the Certifying Officer makes 
any change in the draft Standing Orders on the ground of reasonableness or 
fairness or makes a change which could only be justihed on that ground, the 
appellate autliority has power to set aside such amendment on the ground 
that it is beyond the authority of the Certifying Officer. 

ATJ.AFIAF^AD HIGH COURT: Electric Workers* Union v. The United 
Provinces Electric Supply Co., dated 8th March 1948, in Industrial Appeals 
Nos. 8 lo 16 of 1947, hidian Factories, Journal {Reports), Vol. I. 1949-50, 
p. 202. 

Right of representation of workers- 

Even though draft Standing Orders arc submitted for certification by 
a group of employers in similar industrial establishments jointly, they can 
only be treated as on behalf of each of the establishment. Therefore a union 
which represents the workers of a particular establishment should also have a 
say before the Certifying Officer in the certification of Standing Orders of that 
establishment besides the Union which might be representing the workmen in 
the industry in general. 

ALLAFIABAD HIGH COURT: Kanpur Leather Workers* Union v. Kanpur 
Tannery & Leather Workers* Union, dated 8th November 1947, in Industrial 
Appeal No. 5 of 1947, Indian Factories Journal {Reports) Vol. I^ 1949-50, 
p . 209. 

Whether pendency of adjudication proceedings takes away the power of 
Certifying Officer to certify Standing Orders- 

It was argued that as adjudication proceedings under section 17 of the 
Uttar Pradesh Industrial Disputes Act, 1947, were pending, the Certifying 
Officer had no power to make any amendment to the Standing Orders^ 
Rejecting the contention, the High Court observed: “I am, therefore, of 
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opinion that section 17 did not take away the jurisdiction, which the Certify¬ 
ing Officer had under the Industrial Employment (Standing Orders) Act, m 
certify the Standing Orders and to amend them. The only effect of section 
17 IS that any Standing Orders certified or amended by the Certifying Officer, 
if they are inconsistent with the order under the Uttar Pradesh Industrial 
Disputes Act, would be superseded for such time as the order remains in 
force and would revive as soon as the order comes to an end/' 

(Note. Section 17 of the Uttar Pradesh Industrial Disputes Act reads 
thus; ''Any rule or order made or deemed to be made under this Act shall 
have effect notwithstanding anything inconsistent therewith contained in any 
other enactment or in any instrument having effect by virtue of any other 
enactment".) 

ALLAHABAD HIGH COURT: Allahabad Mazdoor Union v. The Indian 
Presses, decision dated 2nd July 1949, in Industrial Case No. 2 of 1949, 
A.I.R. (37), 1950, Allahabad, 308. 

Section 3 (2)-Model Standing Orders-whether Standing Orders 

should conform to- 

It was held that the provision in section 3 (2) of the Act that the draft 
vStanding Orders should be, as far as practicable, in conformity with the model 
Standing Orders where such model Standing Orders have been prescribed, was 
merely to help and guide the employers in drafting their Standing Orders and 
did not empower the Certifying Officer to substitute the model Standing 
Orders for the draft when the draft differed from the model Standing Orders. 

ALLAHABAD HIGH COURT: Electric Workers Union v. The United Pro¬ 
vinces Electric Supply Company, dated 8th March 1948, in Industrial Appeals 
Nos. 8 to 16 of 1947, Indian Factories Journal (Reports), Vol. 1 , 1949-50, 
p. 202. 

Section 4-Duties and powers of the Certifying Officer- 

The Allahabad High Court defining the powers and duties of Certifying 
Officers observed: *The Certifying Officer can make additions to the draft 
Standing Orders in cases where they do not provide for everything included 
in the schedule. He can make amendments in the provisions of the draft in 
order that the conditions of employment might be defined with precision 
where the draft is defective and is not clear in its meaning. But he cannot 
make any changes in the provisions of the draft where those provisions are 
clear, on the ground that the provisions made in the draft are not reasonable 
and fair and that other provisions which may have been provided in the model 
Standing Orders should be substituted for them." 

ALLAHABAD HIGH COURT: Electric Workers* Union v. The United Pro¬ 
vinces Electric Supply Company, dated 8th March 1948, in Industrial Ap¬ 
peals Nos. 8 to t6 of 3947, Indian Factories Journal (Reports), Vol. I, 
1949 1950, p. 202. 

Section 10-Consent of both parties for modification of Standing 

Orders-when necessary- 

It was contended that in view of section 10 of the Act no amendment 
could be made to the Standing Orders except with the consent of both the 
parties. The High Court held that consent of both the parties is necessary 
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only where amendment is to be made within six months of the certification or 
last modification. 

ALLAHABAD HIGH COURT: Allahabad Mazdoor Union v. Indian Press, 
Decision dated 2nd July 1949, in Industrial Case No. 2 of 1949, A.I.R. (37), 
1950: Allahabad, 308. 

PAYMENT OF WAGES ACT, 1936 : 

Authority under-jurisdiction of- 

It was hold that the jurisdiction of the authority under the Payment of 
Wages Act was limited to claims arising out of deduction of wages and delay 
in payment of wages only and that it was competent to the authority to con¬ 
strue the tenns of the contract to determine wages payable even on termination 
of employment, to determine the factum of employment and the liability of 
the master under the contract with regard to wages, but not the question 
whether the contract had been terminated as alleged by the employer or still 
subsisting as alleged by the employee. 

BOMBAY HIGH COURT: Sarin, Controller of Stores, B.B. & C L Railway 
V. H. C. Paiil and another: dated 20th April 1951, in Misc. App. No. 67 
of T951, II L.L.J. 1951, p. 188, also 53 Bombay Law Reporter, p. 674. 

Authority under - ^jurisdiction of - 

There was an agn^ement between the employer company and the 
workmen as regards payment of dearness allowance the T''^a1erial part of which 
was that for the slabs 300 to 325 and 326 to 350 of tl “ c; st of living index 
the dearness allowance would be 52% and 58% of iie basic salary^ The 
workmen made demands inter alia for increased dearness allowance and 
they wen' referred to adjudication. The company refused to pay the dear¬ 
ness allowance according to the agreement and put the plea before the 
Authority under the Payment of Wages Act that the workmen having made 
a demand for higher dearness allowance, the agreement was automatically 
terminated and the Authority had no jurisdiction to enquire into the matter. 
The High Court held that to allow such a contention would be to defeat the 
purpose of the Act and that until the agreement was modified, the tenns of 
the agreement should prevail and therefore the Authority had jurisdiction to 
decide the matter- 

BOMBAY HIGH COURT: Bennett Coleman & Co. Ltd, v. Fernandes and 
another, decision dated 26th June 1952, in Misc. No. 79 of 1952, I L.L.J 
I 953 > />• 17. 

-In respect of Printing Presses. 

Section I (4) of the Payment of Wages Act inter alia applies 
to persons employed in a factory. The expression 'factory' is defined in 
section 2 as meaning a factory as defined in clause (j) of section 2 of the 
Factories Act, 1934. Now the Factories Act, 1934, was repealed by the Facto¬ 
ries Act, 1948, but the consequential amendment to section 2 of the Payment 
of Wages Act was not made. Printing Presses were expressly included in the 
definition of manufacturing process in the Factories Act, 19^8. It was con¬ 
tended that w'hile deciding whether a Printing Press is a factory so as to 
make the Pa5mient of Wages Act applicable, the definition in the Factories 
10 
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Act, 1934. should be taken instead of the Factories Act, 1948. The Court 
held that in view of section 8 of the General Clauses Act, 1897, the definition 
in section 2, clause (1), of the Payment of Wages Act, must mean a factory 
as defined in the Factories Act of 1948 and would not be limited to a factory 
as defined in section 2, clause (j), of the Factories Act, 1934, and, therefore, 
the Payment of Wages Act will apply to a Printing Press- 

BOMBAY HIGH COURT: The Express Newspapers Ltd, v. B. C. Patil & 
another, decision dated zSth June 1951, in Appeal No. 94 of 1951, II L.L J., 
1951, p. 467. 

-in cases of suspension. 

'J'he B. B. & C. I. Railway, suspended an employee because he was 
detained under the Public Security Measures Act. On release his suspension 
was continued and he was asked to remain at head quarters and report to 
lh(‘ Otficer-in-('harge every day until his case was finally decided. After the 
period of suspension was over, he was, under certain rules, forced to go (>n 
full, half and without-pay leave. On his apjjTication the Authority held that 
he was entitled to his full wages during his suspension period, and the leave 
on half-pay and without-pay amounted to deduction in wages- In the 
High C'ourt, the Railway authorities contended that during the period of 
suspension the contract of employment itself was suspended and therefore, 
no wages were due, and as regards wages during the period of leave, the 
Authority had no jurisdiction to determine that liability. The High Court 
held that on the facts of the case and in view of the order of the .Railway 
authorities directing the employee to remain at headquarters and report to 
the Officer-in-Charge every day, notwithstanding the order of suspension the 
contract of service was not suspended at all and that the relationship of 
master and servant continued and therefore, the employee was entitled to full 
wages during suspension. As regards wages for leave period it was held 
that as the employment was admitted non-payment of full wages would 
either be delay in payment of wages or deduction not covered by sections ^ 
to 13, and in either case the Authority had jurisdiction to decide the issue. 

BOMBAY HIGH COURT: P. Mushran v. A- C. Patil & another, decL 

sion dated 24th August 1951, in O.C.], Misc. Appeal No. 179 of 1951, ^3 
Bombay Law Reporter, p. 1009, also II L.L.J 1951, />. 584. 

Authority under -whether subordinate to the High Court within the 

meaning of section 115 of the Civil Procedure Code- 

A revision application was filed against an order of the Authority under 
the Payment of Wages Act in the High Court of Allahabad. The opponent 
challenged the maintainability of such revision application, contending that 
the Authority was not a Court subordinate to the High Court within the 
meaning of section 115 of the Civil Procedure Code. The Full Bench of the 
Allahabad High Court after reviewing various authorities and the provisions 
of the Payment of Wages Act upheld the contention of the opponent, observ¬ 
ing that the scheme of the Act indicated that the legislature intended that the 
Auhority should not be a Court and that the fact that section 18 of the Act 
directed that the Authority should have certain powers of Civil Courts and 
that it should be treated as a Civil Court for purposes of section 195 and 
Chapter XXXV of the Criminal Procedure Code, would not lead to the infer¬ 
ence that the Authority was a Civil Court. It was also observed that section 
224 of the Government of India Act was limited to control only over Courts 
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subject to the High Court's appellate jurisdiction and the Authority not being 
subject to such appellate jurisdiction, section 224 did not give power to 
the High Court to interfere with the orders of the Authority. 

ALLAHABAD HIGH COURT (FULL BENCH) : H. C. I). Mathur v. E.l 
Railway Administration, decision dated iSth August 1949, in Civil Revision 
Application No. 58 of 1943, A.J.R. {37), 1950, Allahabad, 80: also Manager, 
The spring Mills Ltd. v. G. D. Amhckar and another, decision dated 
14-11-1947, in Civil Revision Application No. 465 of 1946: A.J.R. (36) 1949, 
Bombay, p. 188, also 51 Ihtmbay L.R. 148. 

Authority under - whether *a Court’ and whether subordinate to High 

Court—^- 

The Patna High Court held that the Authority under the Payment of 
Wages Act is a Court and subordinate to the High C'ourt within the meaning 
of section 115 of the Code of Civil Procedure, and that the High Court has 
power to revise the orders of the Authority in proper cases. 

PATNA HIGH (X)URT: A Jiasan v. Mohammad Shamsuddin, decision 
dated 2bth April 1951. in Cr. No. 774 of 1950, II L.L.J., T951, p. 6, also 
Indian Factories Journal (Reports), Vol. Ill, 1951-52, p. 394. 

Award-Recovery of wages fixed under an award-Whether can be 

recovered under the Payment of Wages Act- 

See “Wages”-Definition of-whether a claim for-granted by 

an Industrial Tribunal can be enforced in the Court of Payment of Wages 
Authority. 

Condoning delay in filing an application- 

“I'hc proper procedure for the authority to follow in every case where 
an application is filed beyond the period of six months is not to admit the 
application but to keep it pending and issue merely a notice upon the other 
side to show cause why delay should not be condoned". 

BOMBAY HIGH COURT: P. N. Amrital Varma v. Divisional Traffic 
Manager, Central Railways, decision dated 2C)th January 1953, C. R. A 
No. 674 of 1952, I L.L.J., 1953, p. 334. 

Liability of the Manager of the Factory in case of liquidation- 

While under the Company Law, a Director is not liable for the Com¬ 
pany's debts when the company goes into liquidation, under the Payment 
of Wages Act, express provision has been made under section 3 making the 
Manager of the Factory liable for the payment of wages even though the 
company might have gone into liquidation. 

BOMBAY HIGH COURT: R. B. Shah v- V. R, Savarkar dr others, deci¬ 
sion dated zyd June 1952, in Civ. Revision App. No. 299 of 1952, II L.L J., 
1952, p. 784. 

Wages-Definition of-whether a claim for-granted by an 

Industrial Tribunal can be enforced in the Court of the Payment of Wages 
Authority- 

In a case before the Payment of Wages Authority, Calcutta, an 
employee filed a claim for his dues under an award of the Industrial Tribu* 
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naJ. 'rhe Authority held that the claim was not maintainable- On appeal 
to the Small Causes Court, that ('ourt allowed the appeal and the employee’s 
claim in full. The company filed a revision application in the High Court. 
The High Court held that upon reading the definition of 'wages’ in tiie 
Payment of Wages Act it was clear that wages consisted of the amounts fixed 
by the parties by an agreement between them which resulted in a contract 
and, therefore, the award in respect of wages given by an Industrial Tribu¬ 
nal could not be enforced in the Court of Payment of Wages Authority. It 
was observed; "We find it difficult to conceive how it can be said that the 
parties when they entered into the contract of employment agreed that if 
there was any industrial dispute between the employers and employees al!d 
if the dispute was referred to the arbitration of an Industrial Tribunal and if 
the Industrial 'tribunal increased the amount payable to the workmen, the em¬ 
ployer would pay such increased amount. . 'The High Court further observ¬ 
ed that in respect of a chini arising out of an award by an Industria] Tribunal 
the remedy open to the employees would be to hie a suit, and that there is 
no provision in the Industrial Disputes Act, 1947, for the recovi^ry of the 
amount awarded, by an application under the Payment of Wages Act. 
Accordingly, it was held that the amount awarded by the Industrial Tribu¬ 
nal was not ‘wages’ as defined in the Act. 

( ALC UnA HIGH COURl : Jogendra Nath v. Chandreswar Singh, deci¬ 
sion dated \^th August 1950, in Civil Rule No. 373 of 1950, A I.R. (38), 
1951, Calcutta, p. 29, also I L.L.J., 1951, p. 217. 

-Whether includes ‘wages’ awarded by an Industral Tribunal_ 

The Industrial Court, Ikmibay, under an award on 21st {uly 1949 
fixed the standard of wages of the employees of the Prabha Mills. ' The mill 
company failed to make payments to its cmplov<‘es as per the said award, 
i hcre>or(', the empk^yces approached the Payment of Wages Authority who 
granicd the claim of the employees for the payment of weges according to 
the award. On appeal to the appellate Court the order of the Authority 
was confirmed, 'i'he mill company appealed to the High Court and con¬ 
tended that the wages grautt'd by th(‘ aw'ard of the Industrial Court did not 
fall wit’ain the tc'rm ‘wages’ as defined in the Act and therefore the Payment 
of Wages Authority had no jurisdiction to entertain the claim. 'Ihc advocate 
on bclialf of Ihe company relied on the decision of the Calcutta High Court in 
jogendra Nath v. Chandreswar Singh (A.LR. 1931; Calcutta, p. 29), 
whe re it was held that an application under section 15 by an employee to 
realise his dues awarded by the Industrial Tribunal was not maintainable 
as the Act iirovided for the method of recovery of wages as defined in section 
2^ (vi) of the Act and that his remedy was by a suit. The Bombay High 
Court dissented from this decision and relying on the decision in Arvind Mills 
Lid. v. Gadgil. 42 Bombay Law Reoprter, p. 955, held that whatever 
is payable or whatever the employer is liable to pay on the fulfilment of the 
contract constitutes w^ages within the meaning of the definition observing: 
"We entirely agree with the Calcutta High Court that the liability to pay 
under the award is neither an express nor an implied term of the contract. 
But, with respect where we disagree is that the definition of 'wages’ under 
t!i<' Act is much wider than wages being merely confined to what is payable 
under the express or implied term of the contract of employment". Accord¬ 
ingly it was held that the Courts below were right in the view that they took. 
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BOMBAY fllGH COURT; V. B. Godse, Manager, Prabha Mills Ltd. v. R- 
H. Naick, decision dated Jiih March 1952, in Civil Revision .Applications 
Nos. i37« ( 5 - 1379 0/ 1951, I L.L.J.. 1953, p. 577. 

Whether an appellate Court competent to interfere with the order condoning 
delay in filing an application- 

Under section 17 of the Act live power of the appellate Court is cr)n- 
fined to orders passed under sub sections (3) and (4) of section 15 of the 
i^ayment of Wages Act and does not extend to orders passed under sub¬ 
section (2) of section 15. condoning delay in tiling an application. 

l>OMF)AY HIGH (X)URT: P N. AmritJal Vanna v. Divisional Trafjic 
Manager, Central RaihsDays, decision dated 2()ih January 1953, in C. R. d. 
No. 674 of T952, I L.L.j., 1953, p. 334. 

Section 7 (2) (c)-Deductions-whether damage caused to a bus 

can be recovered from driver’s wages. 

Five drivers were engaged to ply the buses of the State Transport run 
by the State of Madras. \Vhile the buses were L'eing operated certain 
damage was caused to them. The Government deducted the amounts repre¬ 
senting the damage caused from their wages under sc'ction 7 (2) (c) of the 
Act. The High Court held that as the buses were not 'expressly entrusted* 
to the drivers for custody, such deduction from their wages was not permissi¬ 
ble under the Act. 

MADRAS HKiH COURT: State of Madras Ramaswann & others, deci¬ 
sion dated Slh January 1952, in Writ Petition No. 692 of 1951, II LL.J,, 
1952, p. 292. 

Sections 7 & 15 -^Whether the Authority can construe an award of the 

industrial Court- 

The Industrial Court, Bombay, constituted under the Bombay 
Industrial Relations Act, 1946, made an award granting bonus to certain 
employees on certain conditions. The employer refused bonus to an ernplc;- 
yee on the ground that he did not prefer his claim before the date specified 
in the award. The Authority under the Payment of Wages Act decreed the 
claim of the employee. In appeal, the Bombay High Court held that it was 
open to the Authority to construe the award in order to determine whether 
the non-payment was an authorised deduction or not. 

BOMBAY HIGH COURT: The Modern Mills Ltd. v. V. R. Mangalvedhekar. 
decision dated J'^th March 1950. in Appeal O O.C.J. No. 48 of 1949, In die n 
Factories Journal {Reports), Vol. II, 1950-51, p. 231. 

Section 9 (2)-Deduction from wages for illegal strike-whether an 

Industrial Tribunal has jurisdiction to order refund of- 

See Industrial Tribunal-jurisdiction of- 

Section 17 -Whether a revision application lies to the High Court against 

the decision of the appellate authority- 

In a revision application to the High Court against a decision of Cue 
Small Causes Court, Calcutta, it was argued on behalf of the opponent that 
in view of the provisions of section 17 of tht Act, it should be deemed that 
the decision of the appellate authority is final and, therefore, the revision 
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application was not maintainable. The High Court relying on the decisiun 
in the case of Gobinda Chandra v. Rashmoni Dasya (47 C.W.N. 473) held 
that all that the word 'final' meant w^as that no further appeal would lie but 
in view of the fact that the Court of Small Causes is subordinate to the High 
Court, the High Court has power by virtue of the provisions of section 115 
of the Civil Procedure Code to revise the orders passed by the Small Clauses 
Court, and therefore the revision application was maintainable. 

CALCUTTA HIGH COURT: Jogendra Nath v. Chandreswar Singh., deci¬ 
sion dated i^th August 1950, in Civil Rule No. 373 of 1950, A I.R. (38), 
1951: Calcutta, p. 29, also I L.LJ. 1951, p. 217. 

Sections 20 & 23-Whether payment of bonus contravenes the provi¬ 
sions of- 

See Bonus-payment of-^whether in contravention of sections 20 

and 23 of the Payment of Wages Act- 

Section 22 (d)-Whether excludes the jurisdiction of an Industrial Tri¬ 
bunal set up under section 7 of the Industrial Disputes Act, 1947- 

See Industrial Tilbunal-jurisdiction of- 

BOMBAY SHOPS AND ESTABLISHMENTS ACT, 1938: 

Section 60-Sanction for prosecution- 

Where saneliun for prosecution under section 60 of the Bombay 
Shops and Establishments Act was granted by the Chief Officer of the Munici¬ 
pality, it was held by the Bombay High Court that the Chief Officer of a 
Municipality is a different entity from a Municipality or local authority and 
that as the sanction has to be given by the Municipality or the local authority 
concerned, the sanction given by the Chief Officer would be invalid. 

BOMBAY HIGH COURT: The State of Bombay v. Chimanlal Bechardas, 
decision dated ^th October 1951, in Reference No. 87 of 1951, Indian Facto¬ 
ries Journal {Reports), Vol. IV, 1952-53. p. 34. 

MADRAS SHOPS AND ESTABLISHMENTS ACT, 1947: 

Sections 7 & 9-Overtime payment- 

A workman is entitled to extra wages for the time taken to serve a 
customer who arrives at the closing time, for the period worked beyond 8 
hours. 

MADRAS HIGH COURT: In re Dalmia, dated \ith July 1951, in Cr. R. 
P. No. 1249 of 1930, II L.L.J., 1951, p. 473. 

Section 41-Whether offends Article 14 of the Constitution of India- 

The Madras High Court held that section 41 of the Madras Shops & 
Establishments Act, 1Q47, does not discriminate between employers and em- 
ployet's in that the employees can resign with impunity but the employer 
cannot discharge employees without reasonable cause. It further held that 
there is no discrimination between employers to whom the Act applies and 
those to whom it is not applicable. 

It also held that the section does not offend Article 14, as it does not 
confer arbitrary powers on the prescribed authority, the authority being 
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bound to decide the appeal judicially as an Appellate Tribunal and being 
bound to give its reasons as to why the decision of the employer is wrong. 
Once it comes to a conclusion for reasons given, the finding cannot be ques¬ 
tioned- 

MADRAS HIGH COURT: South India Bank Ltd., Tirufielveli v. T. D. 
Pichu Thayappan and another, dated i^th August 1952, in Writ Petition 
No, 296 of 1951, Indian Factories Journal (Reports), Vol IV, 1952-53, p. 382. 

-Scope of-whether is restricted by the Industrial Disputes 

Act, 1947- 

It was held by the Madras High Court, that the right conferred by 
section 41 of the Shops & Establishments Act (Madras) was an individual 
right and was not taken away by the Industrial Disputes Act, 1947, under 
which disputes of the nature of collective disputes could be referred for 
adjudication. 

MADRAS HIGH COURT: The United Commercial Bank Ltd., Madhurai v. 
The Commissioner of Labour, Madras, and another, dated yd November 
1950, in C.M.P, No. 3610 of 1950, / L.L.J., 1951, p. i. 

Section 41 (2)-Order passed under- 

The company discharged an employee on the ground that his services 
were no longer required. The employee appealed to the Commissioner of 
Workmens' Compensation under section 41 (2) of the Madras Shops & Estab¬ 
lishments Act, 1947. Before the Commissioner, the company pleaded that the 
reason for his discharge was that the company had found him guilty of mis¬ 
conduct. which reason was not disclosed in the order of discharge. The 
Commissioner allowed the appeal holding that the apparent reason shown 
by the company was not reasonable cause within the meaning of the Act. 
The High Court on application for a writ by the company held that it was 
not open for the company to give a reason different from what was stated 
in tile order of dismissal to maintain or to establish the reasonableness of 
their order and therefore confirmed the order of the Commissioner. 

MADRAS HIGH COURT: In the matter of the Tata Iron & Steel Co, 
Ltd., dated isl August 1950, in C.M.P. No. 6230 of 1950, II L.L.J., 1950, 
p. 1043. 

Section 51-Powers of the Commissioner of Labour- 

The Commissioner of Labour, Madras, w^as required to decide whether 
under the Shops & Establishments Act, the employees were entitled to over¬ 
time wages at double the ordinary rate only when the statutory hours were 
exceeded. The Commissioner decided that the employees would be entitled 
to overtime wages only when the statutory hours are exceeded. Against this 
decision the employees’ Union moved the High Court for quashing the said 
order and the High Court allow^ed the petition in part and quashed the 
order of the Commissioner in .so far as it decided the above point. On 
appeal to the Supreme Court of India, it was held that section 51 of the Act 
gave powers to the Commissioner of Labour to determine the questions referred 
to him and that in view of an express provision in the said section that his 
decisions would be final and would not be liable to be challenged in any 
Court of law, it could not be said that it was beyond the powers of the Com¬ 
missioner of Labour to decide the question raised by the respondents them- 
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selves. The record of the case did not disclose any error apparent on the 
face of the record or any irregularity in the procedure adopted which would 
go contrary to the principles of natural justice. The order of the High 
Court was, therefore, set aside. 

SUPREME COURT OF INDIA: Parry & Co, Ltd,, Madras v. The Commer¬ 
cial Employees* Union, Madras, and another, ex-parte decision dated lotli 
April 1952, / 1952, p. 769. 

UTTAR PRADESH SHOPS & ESTABLISHMENTS ACT, 1947: 

Section 12-Weekly holiday- 

The Allahabad High ('ourt held that there was nothing in the Act to 
support the contention that a clay should be treated as equal to 8 hours work, 
and it fiirtht*r held that where the employees worked for less than 48 hours 
in lh(' wT'C'k, it would not bring that case within llu' proviso to section 12 
and that there was c:onlravention of the provisions of the section in not giving 
out whole days holiday to those emj^loyees. 

ALLAHABAD HICH COURT: Ra^hubar Dayal Singhal v. Rex, decision 
dated 2()th Ociober tq4(). in Cr. Appeal No. 309 of 1949, Indian Factories 
Journal {Reports), Vol. II, ic)5o~5i, p. 151. 

WORKMEN’S COMPENSATION ACT, 1923: 

Accident-Arising ‘out of employment’- 

A ship carrying explosives exploded in the Bombay Docks in April 
1944 and as the result of the explosion the w^all of a godown in the docks 
suddenly collapsed. A hot plate of metal got into what was left of the godown 
and hit a workman’s leg which had to be amputated. On a claim having 
been filed by the employee the learned Commissioner of Workmen's Com¬ 
pensation, relying on two decisions, [viz., Thom or Simpson v. Sinclair (1917) 
A.C. 127 and Brooker v. Thomas Borthwick & Sons {Australia), Ltd. (193^,) 
A.C. 669] held that the accident arose out of workman’s employment an i 
decreed his claim. On appeal to the High Court it was observed that the two 
cases relied on by the learned Commissioner, if pressed far enough, could 
cover a number of cases which could not otherwise be held to be accidents 
arising out of employment; and it would be easy to press them too far. But 
the High Court preferred to base the decision upon different grounds, viz , 
that an accident could not be said to arise out of employment unless the risk 
of such an accident has been, even before the accident, inherent in the 
employment itself to a greater or lesser extent; and though in the case before 
it, it could not be said that employment in a godown in the Bombay Docks 
normally involved a risk of injury by explosion of a ship, nevertheless hav¬ 
ing regard to the fact that the explosion occurred during war time; when 
ships carrying explosives frequently came into the Docks, it could be said 
that such employment did involve risk, however remote, of injury by reason 
of an explosion. Accordingly the order passed by the learned Commissioner 
was confirmed. 

BOMBAY HIGH COURT: Munshi & Co, v. Yeshwant Tukaram: Decision 
dated ist July 1946, in First Appeal No. 338 of 1945: 49 Bombay Lam 
Reporter, p. 539. 
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Accidenf - Arising out of and in the course of employment - 

The facts of the case were as follows: A boy was sent into a factory 
to deliver tea to certain employees. In the meantime the police had appeared 
and had attempted to anost what they considered to be a notorious abscon¬ 
der. The workmen leaving the factory had intervened and a mob had 
collected which liad become unruly. That mob stood between the boy 
returning from the factory in the gateway and the tcashop and it was a 
part of his employment to return to the tea shop. His way brought him past 
this unruly mob which was at the moment attacking some police officers. 
It was held that under these circumstances the boy’s employment < ,\])osed 
him to the risk and that being so his meeting with death by on(‘ of the bul¬ 
lets tired by the police on the mob can be said to arise out of and in the 
course of his employment- 

CALCUTTA HIGH COURT: National Iron S> Steel Co, Ltd, v. Manorama 
Dassi, decision dated 2Sth Augiist 1951, / L.L.J, 1952, p. 361. 

Accident -During the course of empSoyment-whether a vrforkman 

IS entitled to compensation for an injury received while going to work- 

Where a workman died of injuries he received when he was knocked 
down by a lorry while he was going to work riding a bicycle, the Calcutta 
High Court held that the injury w^as not received during the course of 
employment. 

CALCUTTA HIGH COURT: Tobacco Manufacturers (India) Lid. v. Mrs. 
Marian Stawart, decision dated 2nd December 1949, in A.F. 0 . 0 . No. 29 
of 1949, Indian Factories Journal (Reports), Vol. //, 1950-51, p. 95. 

Accident - Arising out of and in the course of employment - scope 

of- 

It was held that the literal meaning of the expression ‘arising out of his 
employment’ suggests both the time as well as the place of employment and 
that the expression ‘out of’ conveys the idea that there must be some sort (T 
connexion between the employment and the injury caused to a workman as 
a result of the accident. The Court observed: “But in rny opinion the words 
‘arising out of his employment’ are wide enough so as to cover a case w'liore 
there may not necessarily be a direct connexion between the injury causcvl 
as a result of an accident and the employment of the workman. And there 
may be circumstances attending the employment which would go to show 
that the workman received personal injury as a result of the accident arising 
out of his employment.’’ It was also observ’^ed that in applying the principles 
enunciated in different cases on the subject “each case must depend on its 
own facts.” 

Cases relied upon (i) Munshi & Co. v. Yeshwant Tukaram, (T946) 49 Bom. 
Law Reporter, p. 539, and (2) Thom, or Simpson v. Sinclair, [1917] A.C. 
p. 127. 

BOMBAY HIGH COURT: Trustees of Pori of Bombay v. Shrim-alhi Yamu- 
nabai, dated 8ih November 1951, / L.L. J, 1952, p. i. 

Accident - Arising nut of and in the course of employment - whether 

the fact that the employee died during the course of employment is sufficient— 

The facts of the case were these: the workman^ a titter, was sent by 
his employer to repair a handle of an almirah placed in a room. The WTjrk- 
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man after taking measurements went out and started working where he had 
an attack of thrombosis. He had a fall also and died after some days. The 
medical evidence was that if a man was in the condition of the deceased an 
accidental fall might bring on thrombosis or aggravate the condition. There 
was, however, no evidence as to whether the fall preceded the attack or the 
attack brought about the fall. The learned Commissioner decreed the claim 
of the workman's wife holding that the death of the workman was the result 
of an accident arising out of and in the course of his employment. On 
apptial, the High Court held that on the facts of the case it was impossible 
for any Court to say that this man's death was the result of a fall or any¬ 
thing which could be described as an accident, the facts being equally con¬ 
sistent with a sudden onset of the disease wholly unconnected with anything 
that he was doing at the time. The High Court relied on the following 
observations of the House of Lords in Lancaster v. Blackwell Colliery Co, 
Ltd. (tc)20) 122 L.T. 162: 'Tf the facts which are proved give rise to con¬ 
flicting inferences of equal degrees of probability so that the choice between 
them is a mere matter of conjecture, then the applicant fails to prove his 
case, for the onus is upon the applicant." Accordingly, the order of the 
learned Commissioner was set aside. 

CALCUTTA HIGH COURT: Steel Products Ltd. v. Amelda, decision 
dated 20th June 1051, in A.F.O.O. No. 115 IQ30, A.I.R. (38), 1951, 
Calcutta, 145. 


Accident - Whether gradual loss of sight amounts to an- 

A workman lost 50 per cent, of his eye sight on account of working for 
a number of years in the strong light of the furnace. It was contended that 
it could not be treated as an accident as an accident should be said to occur 
when something other than the normal incidents of a jol) happens and results 
in an injury. The Calcutta High CTourt held that section 10 of the Workmen s 
(Compensation Act, 1923, in no w^ay makes it impossible to hold a succession 
of accidents to be an accident within the meaning of section 10 of the Act, 
and it therefore further held that the workman having suffered personal injury 
to his eyes by successive assaults on his eyes by the high light of the furnace 
and the absorption, on each occasion, of ultra violet rays, causing in their 
cumulative effect the injury, viz., blindness was an accident and made the 
employer liable for compensation. 

C. ^LfcUTTA HKiH COURT: Chillu Kahar v. Burn & Co. Ltd., dated 2\st 
August 1952, in A.O.O. No, no of 1951, I L.L.J. 1953, p. 202. 

Claim beyond time-sufficient cause- 

It was held that when it is proved to the satisfaction of the Authority 
the cause for not preferring a claim within one year, it was not further neces¬ 
sary for the applicant to explain the delay beyond that period for filing his 
claim. 

Case relied on: Cliengannoor Konni Motor Union Ltd. v. M. O. John, (1950) 

D. L.R. Travancore-Cochin, 393. 

ERNAKULAM HIGH COURT: Adimakuni v. Kona 6* Others, decision 
dated 20th December 1951, 1 L.L.J. 1952, p. 610. 
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Claim for compensation filed beyond the period of limitaton-^sufficient 

cause- 

An employee, who received an injury 25 years ago resulting in the 
loss of the thumb and half the index finger, filed a claim for compensation 
in August 1950. It was, therefore, argued that the claim being beyond the 
time-limit prescribed under the Act and no reasonable cause having been 
shown, the claim could not Ix^ entertained. 

The Commissioner had held that the fact that the worker n*tiirned 
to work under the company and had earned similar if not higher wages con¬ 
stituted a reasonable cause for not making a claim within 12 months. The 
short point, therefore, to be considered was, does the fact that an injured 
workman has returned to work and been able shortly after the accident to 
earn his pre-accident wages or even higher wages excuse him from making a 
claim within T2 months of the date of the accident? Relying on the decision <‘f 
the English Court of Appeal in IJfigelcy v. Thomas Firth c!^ Sopts JJd. (Tg2i- 
I K.B. 655) the above question was answered in the negative. It was ob¬ 
served, '‘what the Court has to decide is w^hether there was sufficient cause 
for making the claim within 12 months, and not whether there was sufficient 
cause for not making the claim within the period in which no claim was 
made." Accordingly the order of the Commissioner granting compensation 
was set aside. 

CALCUTTA HIGH COURT: Kamarhatty Co. Ltd. v. Ahdul Samad, dated 
yth December 1951, I L.L.J. 1952, p. 490, also National Tobacco C^. 
[India) Ltd. v. Hardit Singh, dated zSth August 1951, I L.L.J. 1952, p. boo. 

Compensation under- 

Where a driver of a motor vehicle died in an accident while driving 
the vehicle at a high speed, it was held that though the accident that caused 
his death might have occurred due to his negligence or disobedience of any 
rules or instructions, it was not material so long as it occurred out of an.] 
(Hiring the course of his employment and his widow was therefore entitled 
to compensation. 

ORISSA HIGH COURT: Padam Debt v. Raghunath Ray, dated ly^th 
December 1949, in Misc. Appeal No. 62 of 1948, Indian Fatcories Journal 
[Reports). Vol. /, 1949-50, p. 267. 

Dependant-whether a child born of adulterous intercourse is a- 

It was held that an illegitimate child of a deceased workman, ev^‘n 
though born of adulterous intercourse, is a ‘dependanC of the deceased with¬ 
in the definition of that expression in section 2 of the Act if it was supported 
by him. 

BOMBAY HIGH COURT: Save v. Sonavane & Co.. 47 Bombay Law Re¬ 
porter. p. 832. 

Dependant - who can be considered - 

The deceased was a boy of young age, w^orking as a cleaner. His daiiv 
wages were annas 4 which according to his father were hardly sufficient for hi> 
son’s own maintenance and the father had to supplement it. The Court held 
that the father cannot in the circumstances be considered to be a dependant of 
the son within the meaning of the Act, so as to be entitled for compcnsatio.n 
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for the death of the son. It further held that the argument that the son might 
have in future supported his father cannot make the father a dependant of bis 
son at the time of the accident. 

MADRAS HIGH COURT: SL Joseph's Auiomohile & Mechanical Works, 
Tiiticorin v. Marina. Soosai Filial, decision dated 2'^Yd April 195 ^; A.AX). 
No. 32T (if 1950, If L.L.J. 1952, p. 294. 

Disablement-assessing compensation for- 

Tt was held that in assessing compensation in case of permanent par¬ 
tial disablement what the Court has got to see is the fact as to whether the 
earning capacity of the workman has been reduced in every employment 
which he was capable of undertaking at the time of the accident and not 
merely the particular employment in which he was engaged at the time of 
the accident resulting in disablement. 

ALLAHABAD HIGH COURT: Upper Doah Sugar Mills Ltd. v. Dolui Ram, 
A.l.R. 1936, AIL, p. 493. 

Disablement - measurement of -whether an employee is entitled to 

compensation in respect of Injuries not mentioned in Schedule I- 

Where a workman’s left hand was pennanently defonned and he was 
unable to carry out his duties as a labourer, it was held that it meant that he 
had lost the use of the thumb and four hngers of the left hand which 
amounted to a loss of earning capacity of 50'o and he would be entitled to 
compensation even though the injury is not one listed in Schedule I to the 
Act. 

ASSAM HIGH COURT: Fakiragram Rice Mills v. Ramu Jndu, dated 2gtk 
May iqsn. in Appeal F.M.A. No. 3 of 1950, Indian Factories Journal (Re¬ 
ports), Vol. II, 1950-51, p. 134. 

Disablement - when amounts to total - 

It was held by the Nagpur High Court that total disablement as 
defined in section 2 (t) of the Act must be of such a character as that the 
workman concerned is unable to do any work and the fact that the workman 
was incapacitated for the class of work which he was performing at the time 
of the accident and was fit only for a lower class of work will not make it 
a case of ‘total disablement'. 

NAGPIH’^ HIGH COURT: General Manager, G.I.P. Railway v. Shankar, 
decision dated 2yd February 1950, in Misc. First Appeal No. 68 of 1944, 
Indian Factories Journal [Reports), Vol. II, 1950 51, p. 127. 

Evidence as to disablement medical certificate-effect of- 

It was argued on behalf of the appellant that there was really no evi¬ 
dence of incapacity or disablement the respondimt having merely produced 
a medical certificate. The High Court upholding the contention observed. 
“Medical certificates are the worst fonn of hearsay evidence. They merely 
record what somebody who is not a witness has written. There is nothing 
to suggest that the parties agreed to be bound by these certificates and I can¬ 
not see that any order finding incapacity and the extent of incapacity can 
ever be founded upon a mere medical certificate. The Commissioner also 
noted that he had seen the workman. The Commissioner is not a medical 
man and in this class of litigation malingering and false claims are notorious 



workmen's compensation act, 1923 


157 


and I am sure that the Commissioner would find it difficult to say whether 
an alleged injury !o a joint was real or not. . . However, it is not necessary 
to consider this qiiesLion further because it is quite clear that this order can¬ 
not possibly be sustained and must be set aside." 

CATX'UTTA HK'iH COURT: Panchanan Ghose v. Bhag^u Bari, decision 
dated ijih January 1050, in A.F, 0 . 0 . No. 28 of 1949, A.LR. (37) 1950, 
Calcutta, p. 261. 

Whether amounts received before the death can be deducted from the lump 
Siiin to be deposited as compensation for his dependants- 

The Calcutta High Court held that where a workman has received a 
monthly allowance as compensation for an accident dies subsequently as a 
result of the accident, the employer is entitled to deduct the amounts thus 
paid to him from the lump sum to be deposited as compensation for his 
dependants, under Schedule TV of the Act. It also held that where an injured 
workman dies, the term 'workman' must be understood as including his 
dependants and section 8 of the Act does not prevent the deduction of such 
payments made before his death. 

CALCUTTA HIGH COURT: Equitable Coal Co. Lid. v. Kashia Makatin 
and others, dated ()th Jime IQ51, m Civil Revision Case No. 1738 of 1050, 
In dim? Factories Joiirnal {Reports), Vol, JV, t 932-33, p. in. 

Whether the Crown in the right of United Kingdom, as distinguished from 
Government of India, bound by the Act- 

A workman employed by the British Admiralty Civil Engineer to 
unload girders brought in India received an injury in the course of his em¬ 
ployment on 23th June 1946 and filed an application for compensation on 
i6th December 1946. The Madras High Court held that as the claim was 
against the Crown in the right of the United Kingdom as distinguished from 
the Crown in the right of Federation of India or a Provincial Government, 
the application was not maintainable under the' Weu'kmen's Compensation Art. 
1023, on the date it was filed, as the Crown in the right of United KingdOiH 
was not bound by the Act. 

MADRAS HIGH COURT: In Re: Commissioner of Workmens Compensa¬ 
tion, Madras, dated ^th January 1951, in Case Reference No. 7 of 1948, 
A.I.R. (38) 1951, Madras, p. 880^. 

Workman-status of-If not taken up before the Commissioner- 

whether point can be taken up before the High Court- 

It was held that as the company did not take up the point whether 
the deceased workman was a workman or not within the meaning of the Act, 
neither before the Commissioner nor in its written statement, it could not 
raise the point for the first time before the High Court. 

CALCUTTA HIGH COURT: National Iron & Steel Co. Ltd. v. Manorania 
Dassi, decision dated 28-8-1951, I L.L.J. T032, p. 361. 

Workman -whether a motor vehicle driver is a under the Workmen’s 

Compensation Act- 

It was held that a motor vehicle is a mechanically propelled vehicle and 
that its driver is a w-orkman within the meaning of clause (n) of section 2 (i) 
of the Workmen's Compensation Act. 
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ORISSA HIGH COURT: Padam Debi v. Raghumth Ray, dated 131/3 
December 1949, in Misc. Appeal No. 62 of I 948 > Indian Factories Journal, 
(Reports), Vol, 1 , 1949-50, p. 267. 

W(^rkman under - who is - 

It was argued that the respondent was not a workman, within the 
meaning of the definition in the Act. The High Court after looking into 
the definition of 'workman' came to the conclusion that as there was do 
evidence as to where loading of bricks took place and whether the handling 
of the bricks or the transport of them took place in or within the precincts 
of any warehouse or market or in any place, in any warehouse or other place 
where on any one day of the preceding twelve months ten or more persons 
had been employed the learned Commissioner ought not to have held that the 
employee who was undoubtedly employed to load bricks into a lorry and 
to linioad them, was a workman within the meaning of the Act and con¬ 
sequently ought not to have granted his claim for compensation. 

CALCUTTA HIGH COURT: Panchanan Ghose v. Bhaggu Bari, decision! 
dated jyth January 1950, in A.FX). 0 . No. 28 of 1949, A.T.R. (37), 1950, 
Calcutta, p, 261. 

Workman - who is - 

When a person employs a workman to build a number of houses, for 
letting them on rent, without the services of any contractor, he must be 
deemed to have employed him for the purpose of his business, and the lia¬ 
bility to compensate him in case of accident cannot be avoided even though 
he may be carrying on several other businesses. 

MADRAS HIGH COURT: Vinayaka Mudaliar v. Pothiamma. decision 
dated ibth September 1952, in A.A.O. No. 128 of 1951, I L.L.J. 1953, P' 
22. 

Section 2 (1)-Wages-whether includes dearness allowance- 

It was held that in grossing up the actual cash wages paid to the 
workmen for the purpose of ascertaining the amount of compensation pur¬ 
suant to the fourth schedule, the dearness allowance and the value of ameni¬ 
ties, such as free quarters and water must be included. It was observed 
that dearness allowance was in no sense a bonus, but is something 
which attaches continuously to the wages in order to entrance it, so as to be 
on a more comparative basis with the cost of living. With regard to the 
amenities, the free quarters and the water, this also is a continuous amenity 
and comes directly within the sort of privileges and benefits included in the 
definition of ‘wages' in section 2 (i) (m). 

BOMBAY HIGH COURT: Godavari Sugar Mills Ltd. v. Shakuntala and 
another, decision dated 11th April IQ47, in First Appeal No. 173 of 1946, 
A.I.R. (35), 1948; Bombay, 158, also 49 Bombay Law Reporter, p. 539. 

Section 2 (1) (n)-Whether a dally rated workman is a 'workman* 

within the meaning of the Act- 

Following the decision of the Bombay High Court in Ellermans* Citv 
and Hall Lines v. Asis Thoman, A.I.R. (25) 1938, Bom. no, it was hell 
that a dailv rated employee, if he otherwise fulfills the conditions of the 
definition, is a workman within the meaning of the Act. 
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PATNA HIGH COURT: Ramnivas v. Marian, decision dated 15//7 Sep¬ 
tember 1950, in A.F,OX). No. 71 of 1950, A.LR. (38), 1951: Patna, p. 260. 

Section 2 (c)-Employer-who is- 

Where a lorry and the services of its driver were both let on hire for a 
consolidated amount, it was held that the person who hired them was an 
employer within the meaning of section 2 (c) of the Act. 

MADRAS HIGH COURT: S'. Krishna Iyer v. Superintending Engineer, 
P.W.D., Madras, decision dated yth July 1948, in A.A.O. No. 31 of i()4b, 
Indian Factories Jot^rnal [Reports), Vol. I, E949-50, p. 359. 

Section 2 (n)-casual worker-whether workman under- 

It was held that in order to come within the exception to the dehnition 
of 'w'orkman’ in section 2 (n) of the Workmen’s Compensation Act, both the 
qualifications, namely, ‘'whose employment is of a casual nature and who 
is employed otherwise than for the purposes of the employer’s trade or busi 
ness/’ must be satisfied. A person will not cease to be a wt^rkman merely 
because his employment is of a casual nature. 

MADRAS HIGH COURT: Contractor Kaiupuchi Arumugam v. Nagammal 
and others, decision dated 2nd November 1948, in A.A.O. No. 417 of 1947, 
Indian Factories Journal (Reports), Vol. f, TQ49-50, p. 214. 

Section 3-injury-‘arising out of employment’-meaning 

of- 

In a case before the Calcutta High Court it was argued that the order 
of the learned Commissioner granting Rs. 720 as compensation to the res¬ 
pondent was bad in law as it was not proved that the respondent received 
such injury arising out of his employment. The facts of the case (as stated 
by the company, employee’s version being different) showed that the woikman 
who was working in the second shift (from 2 p.rn.) had attended the factory 
by about i p.m. but due to some reasons the first shift could not be started at 
its scheduled time (viz., 8 a.m. to 2 p.m.) and, therefore, continued till b 
p.m. The company led evidence to the effect that the worker received the 
injury while he w^as playing in front of the office of the factory with other 
boys and, therefore argued that the injury did not arise out of his employment. 
The High Court observed that in order to succeed the workman must prove 
tw^o things for fastening the liability on his employer, namely (1) that the 
accident occurred in the course of his employment, and (2) that it arose (Rit 
of his employment. Interpreting the term ‘arising out of employment’ it w^as 
observed that the workman’s employment must be distinctive and proximate 
cause of his personal injury and that the phrase did not mean only that the 
personal injury must have resulted from the ‘mere nature of his employment 
and is not limited to cases where the personal injury is referrable to the 
nature of his employment, that is to say the duties he has to discharge.’ The 
High Court further observed: “In our opinion the workman wlio is injured in 
the course of his employment would be entitled to compensation only if his 
employment had given rise to the circumstance of injury by accident, and in 
testing the case from that point of view the word ‘employment’ is not to be 
defined in a narrow manner by reference only to the duties of th(‘ workman 
but the character, conditions, incidents and special risk involved would have 
to be taken into consideration. Judged from these principles we cannot hold 
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that the personal injury would he taken to have arisen out of his employ¬ 
ment U'hich a VDorkman received while playing in the front^ of the factory 
where he was obliged to reynain in idleness while another shift was working 
and before his turn of beginning work had arrived/' 

The High Court then went into the facts of the case and behevin:^ 
the version of the respondent workman that at about 5 p.m. while at work 
he fell down within the premises of the factory as a result of which he broke 
his left arm, it was held that the order of the Commissioner was correct. 

f'ALCUTTA HKiH COURT: Central Glass Industries v. Abdul Hossain. 
decision dated 2nd April 1947, in Appeal No. 84 of 1946, A.J.R. (35), 1948, 
Cdlcuiia, p. 12. 

-Meaning of injury caused by an accident- 

A worker had, during the course of his daily work, frequently to go 
in a luxating room and from there in a cooling plant where the temperature 
was kept vcTy low'. One night aftc'r going to the cooling room he fell ill and 
subsequently died of pneumonia. His wife was granted compensation by 
the (Commissioner of Workmen’s Compensation. In appeal it w^as contended 
that no comj.>ensation was payable as there was no personal injury caused 
and that it w^as not caused by an accident arising out of and in the course of 
Ills employment. 

The Punjab High Court held: fi) that the term 'injury caused by 
accident’ occurring in section 3 of the Act is not confined to physical injury 
but includes a strain w'hich causes a chill or exposure to draught and (2) 
that the cause of the pneumonia was his working in the heating and cooling 
plants, and therefore, the injury did ‘arise out of and in the course of liis 
employment.’ 

PUNJAB HTCH COURT: The Indian News Chronicle Ltd. v. Mrs. Luis 
J.azarus: Decision dated 2^th April 1951, in First At>peal from Order [No. 
(15 of 1950), Indian Factories Journal (Reports), V(d. Ill, 1951-52, p. T()0. 

-Suddent death of a workman while at work-cause being 

cerebral haemorrhage-whether amounts to an accident due to strain of 

work and arising out of and in the course of employment- 

In a case before the Commissioner of Workmen’s Compensation, 
Bengal, an employee in a jute mill on the day of his death was helping to 
lift bales of jute on the heads of the coolies who carried the bales to the 
batching room. At about 7-30 a.m. after working for some time the em¬ 
ployee was waiting for another batch when he felt giddiness, had a drink of 
W'ater and lay down. Subsequently, before he could be taken to the dis¬ 
pensary he died. There was no foul play and the doctor diagnosed the case 
as one of cerebral haemorrhage. The workman had never complained of ill¬ 
ness before. In the circumstances, the Commissioner held that it was not 
y)roved on behalf of the appellant that the death was caused by an accident. 
()n appeal to the High Court, it w’^as held that the short question before the 
Commissioner was to say wdiether the wwkman in the performance of his 
duties had sustained a physiological injury as a result of the work he was 
engaged in, and that no question of whether the deceased w'orkman had some 
previous illness or not did arise. Accordingly it was held that as there was 
no other cause for the accident except the strain of the work that the 
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deceased workman was doing the death was caused by an accident—cerebral 
haemorrhage—arising in the course of the man's emplo5mient and arising out 
of it. Consequently the workman's dependants were entitled to proper com¬ 
pensation under the Act. 

Cases relied on Clover, Clayton & Co. v. Hughes (1910) 3: B.TV'.C.C. 275; 
(2) Fenton v. Thorley [1903] A.C. 443, 72: L.J.K.B. 787. 

CALCUTTA HIGH COURT: Rajpalia v. Champdani Jute Mills Ltd: Deci¬ 
sion dated i^th March 1944, in A.F. 0 . 0 . No. 117 of 1952: A.I.R. (36) 1949, 
Calcutta, p. T2I. 

Sectin 3 (1) (b) (ii)-Wilful disobedience of order-what consti¬ 

tutes— 


In order to come within the scope of section 3 (i) (b) (ii) of the 
Workmen’s Compensation Act, the workman must be in wilful disobedience 
of an order; mere disobedience is not enough. It is only when the disobedi¬ 
ence is wilful, that is, deliberate and intended, that the employer is exempted 
from the liability to compensate. Disobedience as a result of forgetfulness or 
the result of the impulse of the moment is not sufficient to bring it within 
the scope of section 3 (i) (b) (ii). 

CALCUTTA HIGH COURT: Bhut Nath Dal Mills v. That Nath : Decision 
dated Jith August 1948, in A.F.O.O. No. 69 of 1948, Indian Factories Jour¬ 
nal (Reports), VoL I, 1949-50, p. 154. 

Section 8, 17-Whether payments made ex-gratia can be deducted in 

decreeing a claim- 

A workman died of injuries received in an arri u nt during the course 
of his employment. The employer paid the widow' (I the workman Rs. 3,000 
as ex-gratia payment on her passing a receipt in which she gave up all her 
claims as regards arrears of salary and compensation. The Commissioner 
made a decree for Rs. 475 after deducting the sum of Rs. 3,000 received by 
the widow from the employer. The High Court held that in view of section 
8, the sum of Rs. 3,000 could not be deducted from the total compensation 
payable and therefore, allowed the claim of the widow for Rs. 3,475. 

CALCUTTA HIGH COURT: Mrs. Kathlene Dias v. H. M. Coria C. Sons: 
Decisum dated Tqth February 1951, in F.M.A. No. 39 of 1950 Indian Fac¬ 
tories Journal (Reports), Vol. Ill, 1951-52, p. 304 also II L.L.J. 1951, 
/>. 192. 

Section 10-Condonation of delay in filing a claim-Commissioner’s 

power- 

It was argued on behalf of the company that as the claim of the 
employee was filed beyond the period of limitation, and as h(‘ could not 
furnish any explanation for not doing so beyond saying that he was not aware 
that he was entitled to file his claim before the Commissioner and as ignorance 
of law is no excuse, the learned Commissioner had wrongly exercised his dis¬ 
cretion in favour of the applicant. The High Court held that from the facts 
of the case it could not be doubted that the applicant did misunderstand 
his position, since otherwise he would certainly have made his claim to the 
Commissioner for Workmen's Compensation at the same time as he made 
it to the claims Commissioner; and therefore it could not be said that the 
11 
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learned Commissioner for Workmen's Compensation was wrong in finding in 
his discretion that the applicant had justified the late presentation of his 
application. 

BOMBAY HIGH COURT: Munsht 6* Co. v. Yeshwani Tukaram: Decision 
dated ist July 1946, in First Appeal No. 338 of I945» 49 Bombay Law 
Reporter, p. 539. 

The mere fact that the workman had continued to be in service |s 
not a sufficient cause for not making a claim for compensation for an acci¬ 
dent within the prescribed period of one year under section 10 of the Act. 

CALCUTTA HIGH COURT: National Tobacco Co. of India Ltd. v, Hardit 
Singh: Decision dated 2Sth August 1951, in Appeal from Original Order 
No. 99 of 1950, Indian Factories Journal (Reports), Vol. IV, 1952-53, p. no. 

-Notice-nature of- 

Where the manager had interviewed the workman after his discharge 
from the hospital, the Assam High Court held that it constituted knowledge 
of the accident within the meaning of proviso 2 to section 10 of the Work¬ 
men's Compensation Act and that absence of notice under section 10 of the 
Act could not be regarded as a bar to the entertainment of the claim. 

ASSAM HIGH COURT: Fakiragram Rice Mills v. Rama Indu: Decision 
dated 20th May 1950, in Appeal F.M.A. 3 of 1950, Indian Factories Journal 
{Reports), Vol. II, 1950-51, p. 134. 

-Notice of accident-absence of-effect- 

It was argued on behalf of the appellant that no notice of the acci¬ 
dent was given by the respondent, and that though the issue was raised, 
no evidence was given by the latter. The High Court held that even though 
it was true that by reason of section to (i) (6) of the Act notice of accident 
need not be proved, if it was established that the employer had no knowledge 
of the accident from any other source or at or about the time of the accident, 
the Court cannot treat notice of an accident as unnecessary, observing : 
*The law, however, requires notice of the accident and such notice is only 
rendered unnecessary if the Court is satisfied on evidence that the employer 
knew from other sources of the accident at or about the time it took place, 
or if there were sufficient grounds for failure to give notice." Accordingly it 
was held that the respondent's claim could not be allowed. 

CALCUTTA HIGH COURT: Panchanan Chose v. Bhaggu Bari : Decision 
dated lyth January 1950, in A.F. 0 . 0 . No. 28 of 1949, A.I.R. (37), 1950, 
Calcutta, p. 261. 

Section 12-Principal and contractor-injury caused by an article 

leased out- 

One lorry owner leased his lorry to another for a period of one 
month. A cooly employed by the lessee met with an accident and 
died. The Commissioner awarded compensation against the lessor under 
section 12, holding him to be the principal. The Mysore High Court held 
on evidence that the work or business of the lessor was merely to let out his 
lorry for hire, while that of the lessee was to use the lorry to convey mate¬ 
rials in connection with some trade or business of his own and no principral 
and contractor relationship within the meaning of section 12 existed between 
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them, so as to make the lessor liable for compensation as the principal. The 
order of the Commissioner directing the lessor to pay compensation was, 
therefore, set aside. 

MYSORE HIGH COURT: R. Muninanjappa v. Angnccsamma another: 
Decision dated ^th July 1951, in Misc. Appeal No, loi of 1950-51, Indian 
Factories Journal {Reports), Vol, III, 1951-52, p, 377. 

-Right of the principal to be indemnified by the contractor-when 

arises- 

The Calcutta High Court held that in order to come within section 12 
the workman must prove (i) that the principal in the course of and for the 
purj)ose of his trade entered into a contract with the contractor and (2) that 
the work, the subject matter of the contract with the contractor, was the 
work which ordinarily formed the whole or part of the trade or business of 
the principal. In a case where there was no evidence that the work done by 
the contractor formed any part of the trade or business of the princip)al, zo 
question of indemnity could arise under section 12. 

CALCUTTA HIGH COURT: .S. M. Ghose v. National Sheet Metal Worhs 
Ltd, and another, dated yth June 1950, in A,F, 0 , 0 . No. 41 of 19.^9, Indian 
Factories Journal [Reports), Vol. II, 1950-51, p, 237. 

-1 ndemnification- 

Where the principal who claimed indemnification from the contract('r 
under section 12 (2) had failed to give notice to the contractor of th(‘ claim 
for compensation, on the facts of the case, it was held that it did not pirec lude 
the principal from claiming such indemnification from the contractor. 

MADRAS HIGH COURT: w^. Krishna Iyer v. Superintending Engineer, 
P.W.D., Madras: Decision dated jth July 1948, in A.A.O. No. 31 of 1946, 
Indian Factories Journal [Reports) Vol, I, 1949-50. p. 159. 

Section 17-Undertaking by an employee not to claim compensation- 

effect of- 

The Calcutta High Court held that under section 17 of the Act a 
workman cannot contract himself out, and, therefore, any undertaking that 
the employee had no claim by way of compensation or otherwise against the 
employer will have no effect. If the employer pays of his own accord to the 
workman he docs so with the risk that he will not be entitled to get a set-off 
for the sum so paid. 

CALCUTTA HIGH COURT: Mrs. Kaihlene Dias v. H. M. Coria & So7ts, 
dated i()th February 1951, in F.M.A. No. 39 of 1950, Indian Factories 
Journal [Reports), Vol. Ill, 1951-52, p. 304, also II L.L.J. 1951, p. 192. 

Section 19 (1)-Question whether a person is workman-Commis¬ 
sioner’s jurisdiction to decide when ousted- 

It was argued on behalf of the appellant that the employment of the 
deceased employee was of a casual nature and he was employed otherwise 
than for the purpose of the employer's trade or business and, therefore, he 
did not come within the definition of the word 'workman.' On the other hand 
the respondent contended that as the above contention was not rai.sed before 
the learned Commissioner, the appellant could not raise it for the first time 
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in appeal. The High Court after referring to the provisions of section 
19 (T) of the Act held that all that the section meant was that if there was 
an agrec‘ment between the parties in regard to the question whether the injured 
person is or is not a workman, the jurisdiction of the Commissioner to decide 
it is ousted. But the section did not provide that even if there was no 
agreement between the parties on this point and even though the materials 
might indicate that the employee was not a workman at all as contemplated 
by the law, yet the Commissioner should assume that he was a workman 
and proceed to award compensation. It was observed: ''On the language 
of section 19 it is difficult for me to hold that even where the point is a moot 
point, and even where the evidence might indicate that the employee was 
not a workman as required by the law, the Commissioner will not have 
jurisdiction to decide those points. In fact, the very object of the Act is for 
payment of compensation in respect of an injury c'aused to a 'workman* 
and if an individual is not a workman at all, he may have his remedies 
under some other law for recovery of damages, but not under the Workmen's 
Compensation Act". 

Py\TNA HK'tH CX)URT: Ramnivas v. Mariam, decision dated 15//? 
September 1950, in A.F.OX). No, 71 of 1950, A.I.R. (38) 1951, Patna, 
p. 2()0, 

Section 30-Whether an appeal against an order of the Commissioner 

^les if the amount of compensation is not specified- 

It was argued that under section 30 of the Act an appeal would lie 
from an order of the Commissioner awarding as compensation a 'lump sum* 
and inasmuch as the order appealed against did not specify any lump sum 
the aopeal would not be competent. The High Court held that although 
the order was defective in form yet the appellant could not be deprived of 
his statutory right of an appeal on account of the form of order made by the 
Commissioner. 

PATNA HIGH COURT: Ramnivas v. Mariam, decision dated i^th Septem¬ 
ber IQ50, in A,F.OX), No. 71 of 1950, A.I.R. (38] 1951, Patna, p. 260. 

-Appeal under-powers of High Court- 

It was held that in an appeal under section 30 of the Act the High 
Court was entitled to consider the whole case and for that purpose to review 
the evidence on the record and to decide questions of facts. 

Case relied on : Gomi Kinkar Bhagat v. Radha Kisson Cotton Mills, 20 
A.I.R. (1933), Cal. 220. 

CALCUTTA HIG HCOURT: Central Glass Industries v. Abdul Hussain: 
Decision dated 2nd April 1947, in Appeal No. 84 of 1946, A.I.R. (35), 1948, 
Calcutta, 12. 

-Seaman entering into agreement under Merchant Shipping Act, 

fur compensation for injury-compensation to be determined by the 

Commissioner-whether an appeal lies against such an order- 

A claim for compensation was filed by the widow of an employee 
who met his death on 6th February 1945 while the ship was at Liverpool. 
The Commissioner came to the conclusion that the death of the employee 
was due to some disease and rejected the claim. On appeal to the High 
Court it was argued by the company that no appeal lay against the order 
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of the Commissioner as the accident in question occurred in Liverpool, anrl 
as the Workmen's C'ompensalion Act extended only to British India, it 
was obvious that the jurisdiction of the Commissioner was conferred upon hiai 
otherwise than under the Workmen’s Compensation Act. The High Couri 
held that the order of the Commissioner must have been passed by virtue 
of some jurisdiction conferred upon him by agreement rather than of a 
jurisdiction conferred under the Workmen’s Compensation Act, that such 
br'ing the case his order was the order of an arbitrator in arbitration pro¬ 
ceedings and that there was nothing to indicate that an appeal lay agai^iHt 
such an order. 

CALCUTTA HIGH COURT: Johra Bibi v. B.IS.N. Co. Ltd.. Calntflci, 
decision dated July 3947, m A.F.O.O, No. 144 of 1946, A.I.R. (35). 
1948, Calcutta, p. 133. 

-Appeal from the decision of the Commissioner- 

Section 30 provides for an appeal from \hv orh.er of the Commissiora r 
awarding compensation if only there is a substantial question of law involved 
in the appeal. Where, thcTcfony the question aros(‘ whether the act of the 
workman amounted to wilful and serious disobedience of an order, it was 
held that it was a pure question of fact and therefore no appeal was 
competent. 

CALCUTTA HIGH COURT: Bhut Nath Dal Mills v. Tirat Mislry, decision 
dated wih August 3948, in A^F.O.O. No. 69 (?f 3948, Indian Factories 
Journal {Reports), Vol. /, 3949-50, p. 354. 

Section 30 (3)-Appeal filed in time, but delay in filing the certificate— 

sufficient cause for condonation m delay- 

In a case bt'fore the Patna High Court an appeal \\'as hied in lime 
but it was not accompanied by a certificate of the CommissiontT and at tlie 
date when it was hied, the appeal had become time-barred. It 'vas urged 
by the appellant that the time taken in obtaining a eertitied copy of the 
certificate should be taken into consideration applying the provisions 
of section 5 of the Indian Limitation Act and that the appeals under the Act 
not being common the appellant’s counsel was not aware of the proccvdtirc of 
filing a certificate. The High Court held that the grounds advanced by the 
appellant were sufficient grounds for condoning the delay in filing the ceiti- 
licate. 

PATNA HIGH COURT: Ramnivas v. Mariam, decision dated T5//7 Sep¬ 
tember 3950, in A.F.O.O. No. 71 of 1950, A.I.R. (38), 1951, Patna, 260. 


AWARD 

Interim-Whether an appeal lies to the Labour Appellate Tribunal from 

a Tribirirars- 

It was held that under section 7 of the Industrial Disputes (Appellate 
Tribunal) Act, T950, an appeal would lie to the Labour Appellate Tribnnal 
of India (provided the other conditions mentioned in the section arc satisfied) 
against an interim award made by the lower tribunal; even though such an 
award is not published by the appropriate Government. 
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PUNJAB HIGH COURT: Punjab National Bank Ltd. v. A. N. Sen & 
Others, dated 20th November 1951, I L.L.J,, 1952, p. 371 - 

Construction of-Whether should be read along with Industrial Employ¬ 
ment (Standing Orders) Act, 1946- 

In construing the Industrial Disputes Act, 1947, provisions of the 
Industrial Employment (Standing Orders) Act, 1946, shf)uld not be read with 
the Industrial Disputes Act, 1947. 

MADRAS HIGH COURT: C. Bhaktavatsalu Naidu v. The Chrome Leather 
Co. Ltd., dated ijth November 1948, in Original Side Appeal No. 45 of 
1948, Indian Factories Journal (Reports)^ Vol. 7 , 1949-50, p. 84. 

Prosecution for the breach of- 

The prosecution of an employer for non-compliance or breach of an 
award can be instituted even after the expiry of the award, because the offence 
is one punishable under section 29 of the Industrial Disputes Act, 1947, 
which is a permanent statute. 

SUPREME COURT OF INDIA: The State of Madras v. C. P. Sarathy. 
dated ^th December 1952, in Appeal (Case No. 86 of 1951), Indian Factories 
Journal (Reports), Vol. IV, 1952-53, p. 432 also I L.L.J., 1953, p. 174. 

Quashing of- 

The single Judge had quashed the Order of the Labour Appellate 
Tribunal of India in so far as it affected the petitioner, as he was not heard 
by the Appellate Tribunal. In appeal it was held that under section t8 cT 
the Industrial Disputes Act, 1947, an award is binding not only on the 
pi'esent employees but also on future employees and therefore, it would not 
be right to quash an award in so far as it affected the petitioning workers 
concerned; for in that case there would be two awards, one for the petitioning 
workers and second for those who were not petitioners. The proper course 
would be to quash the whole award against all parties. The Court further 
pointed out that the Judge below was in error in remanding the case to the 
Labour Appellate Tribunal of India as in certiorari proceedings the Court 
was not sitting as a Court of appeal. The Appeal Court, therefore, quashed 
the whole award against all parties. 

BOMBAY HIGH COURT: Mohd. Usman Rahimtoola v. Labour Appellate 
Tribunal of India & another, dated yrd March 1952, in Appeal No. 61 of 1951, 
7 / L.L./., 1952: 175. 

Retrospective effect for- 

The benefits conferred by the aw^ard may well relate to any period 
prior to the award. 

FEDERAL COURT: Roberts Mclean & Co. v. A. T. Das Gupta & Others, 
dated 3o//i March 1949, in Civil Appeal No. XIX of 1949, Indian Factories 
Journal (Reports), Vol. 7 , 1949-50: p. 127, also see, 

BOMBAY HIGH COURT: Bombay Garage Ltd. v. The Industrial Tribunal, 
Bombay, dated i$th February 1949, in Misc. No. 13 of 1949, 7 L.L.J., 

1953: P - 14- 

Whether amounts due under an-made by an Industrial Tribunal can 

be claimed in proceedings before Payment of Wages Authority- 
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See "Payment of Wages Act-Wages-definition of-^whether a 

claim for-granted by an Industrial Tribunal can be enforced in the 

Court of Payment of Wages Authority.” 

BONUS 

Payment of-whether contravenes sections 20 and 23 of the Payment of 

Wages Act- 

The Federal Court held that in order to bring a particular payment 
within the definition of 'wages’ in section 2 (vi) of the Payment of Wages 
Act 1936, two things are essential, viz., (i) a definite sum and (ii) a contract 
indicating when the sum becomes payable. A bonus which depends upon 
the net profits of a company will not fall within the definition of ‘waps' and 
the payment of such bonus will not be in contravention of the provisions of 
sections 20 & 23 of the Payment of Wages Act. A claim for such bonus would, 
therefore, be an ‘industrial dispute' as defined in the Industrial Disputes 
Act, 1947. 

FEDERAL COURT: F. W. Heilgers & Co. v. N. G. Chakravarty and 
others, dated 30M March 1949 in Civil Appeal No. XII of 1949, I L.L.J., 
1949; p. 493, also Indian Factories Journal (Reports), VoL /, 1949-50, 

p. 123. 

ISKT-- 

CIVIL COURT 

Whether section 37 of the Industrial Disputes Act, 1947, takes away the 
jurisdiction of- 

Sec Industrial Disputes Act, 1947-section 37-provisions of- 

whether takes away the jurisdiction of Civil Courts- 

CLOSURE 

Whether tribunals have power to decide legality of- 

It was argued that the Industrial tribunals had no jurisdiction to decide 
the disputes in respect of closure of a factory. Agreeing with the observations 
of Balkrishna Iyer, J., in C.S. No. 448 of 1949 (reported in 1 —Labour Law 
Journal, 1953: page 216) the Presiding Judge held that whenever a question 
arises whether a closure is in fact illegal lockout or a subterfuge adopted by 
employers to bring the employees down on their knees as it were, the indus¬ 
trial tribunal has to decide that question. For if it is a lockout or an ille¬ 
gal labour practice, the Tribunal certainly will have jurisdiction to go into 
that question—Indian Metal and Metallurgical Corporation v. The Industrial 
Tribunal, Madras I L.L.J. 1952; p. 364, distinguished. 

MADRAS HIGH COURT: Jaya Bharat Tile Works v. The State of Madras,, 
dated yth August 1952 in Writ Petition No. 630 of 1951. II L.L.J., 1952, 
P- 587 - 

Propriety of-whether compensation can be given while deciding- 

Where an Industrial Tribunal is called upon to decide the propriety 
of a closure on account of loss sustained, it has jurisdiction to direct pa}^- 
inent of gratuity to the workmen who would be affected by the closure of 
the undertaking. 
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MADRAS HIGH COURT: C. 5 . Gopal v. The Industrial Tribunal Madras 
and another, dated 20th July I 95 ^.' i'^ C.M.P. 9^85 of 1949 ^ A.TR, (3^)^ 
1951, Madras, p. 395. Also Indian Factories Journal {Reports), Vol. II, 
P‘ ^2. 

Whether the management has an inherent right to- 

It was argued that the management could not in law be compelled to 
continue the business if it did not desire to continue it and that the right of 
an employer to close his factory whenever he desires to do so, subject to 
legal right of the workmen to wages and other benefits, is part of the funda¬ 
mental right of property guaranteed by the Constitution. The employer 
cannot be forced to continue to nin his factory; nor can he be compelled to 
carry on his business to enable the workers to earn wages. I'he High Court 
after reviewing the various decisions of the Supreme Court of U.S.A. held 
that if a citizen has got the right to carry on any business, it follows that 
he must be at liberty not to cariy^ it on if he so chooses, and that an award 
made by an industrial tribunal appointed under the Industrial Disputes 
Act cannot direct the management of an industry to continue to carry on 
any business against their will. It was also held that the discontinuance of 
business was completely outside the Industrial Disputes Act and the reference 
by (Government was without jurisdiction and consectuently the award was bad. 

Cases relied on: Wolff Packing Co. v. Court of Industrial Relations 262: 

U. S. 522, (it) Munn v. Illinois, 94; U.S. 113, (Hi) Dore})y v. Kansas, 264; 

V. S. 286, (iv) Nohbia v. New York, 291: JJ.S. p. 502. 

MADRAS HIGH C(G)URT: Indian Metal & Metallurgical Corporation v. The 
Industrial Tribmial, Madras and Others, dated yd November 1951, / L.L.J. 
1952, p. 364. 


CONCILIATION PROCEEDINGS 

Whether necessary before making a reference in case of a non-utility 
concern- 

See Industrial Disputes Act, 1947-section 12- 

COSTS 


Principles for awarding- 

In a case before the Industrial Tribunal the employees of several 
Banks were represented by one employee of a Bank which Bank was not a 
party to that proceeding. The Tribunal made an Order directing the Bank 
to pay that employee his Railway fares and daily allowance for the days of 
attendance before the Tribunal. The Bank claimed that it could not be 
made to pay these costs as it was not a party to the proceedings before the 
said Industrial Tribunal. The Calcutta High Court held that where the 
Union, which was formed for the benefit and promotion of the interests of 
the employees, decided that they would be represented by certain selected 
representatives of employees, on no reasonable principle the employer-bank 
could be made liable to pay the expenses of such employees, and where the 
employer-bank was not even a party to the proceeding before the Tribunal, 
such an order of the Tribunal was in violation of fundamental principles of 
justice and ought to be quashed. 
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It was further held that the wording of section ii (7) of the Indus¬ 
trial Disputes Act, 1947, indicates that even a stranger to the proceedings 
before a Tribunal could be made liable for pa^uuent of costs in appropriate 
cases, but such order should be made only on well recognized principles. 

CALCUTTA HlCxH COURT: United Commercial Bank Ltd. v. Kariar 
Singh Campbellpari, dated 1st May 1952 in Civil Rule Ro. 1801 of I95T. // 
L.L.J. 1952; p. I, also Indian Factories Journal (Reports), l^e/. IV, I 95 ~" 53 » 
p. 464. 


CRIMINAL COURT 

Powers of-in examining the merits of a dispute by the fndustrial 

Tribunals- 

In a case before the High C'ourt, the lower Court in deciding whether 
the accused was guilty of breach of an award made by an Industrial Tribunal 
W(mt into the financial position of the company and came to the conclusion 
that the accused was not guilty of lhc‘ offence as it was not wilful. On appeal 
to the High ('ourt it was held that a Criminal C'ourt w'ould not be justified 
in examining the merits of the dispute as to the financial capacity of the 
accused afresh because the award is binding as much on the accus(Hl as on 
the employees. 

BOMBAY HIGH COURT: The State of Bombay v. Caulfeld Holland 
Ltd., decision dated 2^rd November 1953 Criminal Appeal No. 887 of 
1952, 1953 Industrial Court Reporter (Born.), p. 371 also I L.L.J. IQ53, 
p. 458. 

INDIVIDUAL DISPUTE 

Whether an industrial dispute- 

See Industrial Disputes Act, 1947-section 2 (s) (k)-individual 

dispute-whether an industrial dispute amounts to an- 

INDUSTRIAL DISPUTE 

Existence of-whether an agreement arrived at on behalf of some of the 

workmen would end- 

An agreement was arrived at between the company and one Shri Bose 
representing the workers on an industrial dispute which had arisen. In the 
meanwhile, the workers not represented by Shri Bose approached Govern¬ 
ment and obtained a reference for adjudication of the dispute. The corn 
pany moved the High Court for a writ contending that in view of the said 
agreement, no valid dispute could be said to have arisen and that the agree¬ 
ment between the parties was binding on all workers of the colliery and that 
dissatisfaction on the part of some of the workers represented by another 
representative could not nullify the agreement. After reviewing the facts of 
the ca.se the High Court held that as Shri Bose represented only 200 out of 
t6oo workers, the agreement arrived at between him and the management 
could not bind all the workers and that it did not tenninate the industrial 
dispute and that, therefore, the reference was not bad. 

PAINA HKtH COURT: Standard Coal Co. Ltd. v. 5 ). P. Varma Others, 
dated zbth September 1931, in M.J.C. No. 206 of 195T, 7 L.L.J., 1952, 
P‘ 493 - 
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what constitutes- 

See Industrial Disputes Act, 1947-section 2 (k)-industrial dispute 

-what constitutes- 

When arises- 

The Madras High Court observed '‘we do not think that by a mere 
communication of resolutions passed at a conference it can be said that an 
industrial dispute has arisen or is apprehended calling for an adjudication 
by a Tribunal. . . The Industrial Tribunal found that though there was a 
conference of hotel workers, it was not proved that the demands were served 
on individual hotel owners. If so, we fail to see how it can be said that 
there was a dispute, because a dispute implies a demand and a refusal. We 
are, therefore, compelled to hold that the reference dated 15th March 1949 
was incompetent and invalid.’' 

MADRAS HIGH COURT: Rajus Cafe, Coimbatore 6* Others v. The Indus¬ 
trial Tribunal, Coimbatore & Others^ dated 1st December 1950 in Civil Misc, 
Petition No. 4409 of 1950, Indian Factories fournal (Reports), Vol. II, IQSO- 
51, p. 155, also I L.L.J., 195T, p. 219. 

[N. B. See also Supreme Court decision in State of Madras v. C. P. Sarathy, 
I 1953, P' Indian Factories Journal (Reports), Vol, IV, 

1952-53 43 ]- 

See also L.A.T. decision in Karamchand Thapar & Bros. Ltd. v. Their 
Employees, Indian Factories Journal (Reports), Vol. IV, 1952-53, p. 365. 

INDUSTRIAL TRIBUNAL 
Appointment of- 

The Tribunal was appointed under the Travancore-Cochin Industrial 
Disputes Act, (XVI of 195^)- The Industrial Disputes (Appellate Tribunal) 
Act, 1950. was passed in the year 1950, extending the scope of the Indus¬ 
trial Disputes Act, 1947, to all India except the State of Jammu and Kashmir. 
A dispute was referred to the Tribunal constituted under the State Act, for 
adjudication under section 10 (i) (c) of the Central Act. It was contended 
that the Iribunal was not validly constituted as it was not constituted under 
the Central Act. The Emakulain High Court held that as per the pro¬ 
visions of the (jeneral Clauses Act the appointment of the Tribunal under 
the State Act would be deemed to have been continued under the Central 
Act which superceded it, even though the Central Act did not in express 
tenns rept^al it, and there was no necessity of appointing the same Tribunal 
again under the Central Act. 

ERNAKULAM HIGH COURT: Ayyaswami Nadar v. foseph & Others, 
dated 2^th January 1952, in O. P. No. 68 of 1950, II L.L.J., 1952, p. 9. 

Appointment of--whether can be questioned in a petition under Articles 

226 & 227 of the Constitution of India- 

In a petition under Articles 226 and 227 of the Constitution is respect 
of an award it was contended that the Tribunal was not validly constituted 
under the Industrial Disputes Act, 1947. The Assam High Court held that 
Article 226 contemplates a duly constituted Tribunal and therefore, the peti¬ 
tion was outside the purview of Article 226. It further held that in view 
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of section 9 of the Industrial Disputes Act, I947» the appointment of a 
Member of a Tribunal cannot be questioned, on the ground that the member 
was not duly qualified for such appointment. 

ASSAM HIGH COURT: Union of Workmen of R. S. N, & /. G.N. Ry, Co, 
Ltd. V. The River Steam Navigation Co, Ltd, & Others, dated 12th January 
1951, in Civil Revision Nos. 81 & 82 of 1950, Indian Factories Journal 
{Reports). Vol. Ill, 1951-52, p. 195. 

Functions of- 

The Supreme Court held that the functions and duties of the Indus¬ 
trial Tribunal constituted under the Industrial Disputes Act, 1947, are very 
much like those of a body discharging judicial functions although it is not 
a Court, and under Article 136 of the Constitution of India, the Supreme 
Court has jurisdiction to entertain an application for leave to appeal from 
a decision of the Tribunal even though it will be very reluctant to entertain 
such application. 

SUPREME COURT OF INDIA: Bharat Bank Ltd. Delhi v. The Employees 
of Bharat Bank Ltd. and the Bharat Bank Employees Union, dated 2()th 
May 1950, in Civil Appeal No. 34 of 1950, Indian Factories Journal, Vol. II, 
1950-51, p. I also II L.L.J., 1950, p. 921. 

Jurisdiction of- 

Repelling the argument that the Industrial Tribunal cannot alter the 
conditions of the contract of employment between the management and the 
workers, under the Industrial Disputes Act, 1947, (XIV of 1947), the Madras 
High Court observed: 

‘The purpose of the legislation enacted in XIV of 1947 is to settle 
disputes that arise between the workers and the management which if not 
settled, would result in a strike or lockout and dislocation of business essen¬ 
tial to the life of the community. It is very rarely that such disputes relate 
to the infringement of contracts between the management and the work¬ 
men . , . The above and other matters for which workmen agitate are not 
ordinarily to be found in the terms of the contract of employment. They 
are demanded for something beyond the terms of the agreement between 
the parties, to meet the ever advancing ideals of the public with regard to 
the conditions under which the employees should work. . . We see no reason 
to think that any decision arrived at by a Judge in exercise of his power 
of settling a dispute between the parties by granting to employees what 
he thought fair and reasonable outside the terms of the existing contract, 
enforcing tenus which he thought necessary to preserve industrial peace and 
in consonance with present public opinion, would not be as much an adjudi¬ 
cation as if he were deciding a question of law and fact in an ordinar\^ civil 
suit."' 

MADRAS HIGH COURT: C. Bhaktavatsalu Nayudu v. Chrome Leather 
Co., Ltd., dated lyth November 1948, in Original Side Appeal No. 45 of 
1948, Indian Factories Journal {Reports), Vol. 7 , 1949-50, p. 84. 

Jurisdiction of- 

The Federal Court held that the jurisdiction of the Tribunal set up 
under section 7 of the Industrial Disputes Act, 1947, JS wider than the one 
contemplated under section 15 of the Payment of Wages Act. It further 
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held that the jurisdiction of an industrial tribunal is not excluded by the pro¬ 
visions of section 22 (d) of the Payment of Wages Act. 

FEDERAL COURT: Shamnagore Jute Factory Co. Ltd. v. 5. N. Modak and 
Another, dated March 1949, in Civil Appeal No. XIV of 1949, Indian 
Factories Journal {Reports), Vol. I, 1949-50, p. 126. 

Jurisdiction of- 

Where the dispute concerned the demand of the workers for refund of 
the 8 days wages deducted by the management under ])rovisions of section 
9 (2) of the Payment of Wages Act for illegal strike, and the Tribunal held 
that though the strike was not legal, only a day’s wages should be deducted 
and the rest refunded, it was contended by the management that the Tribunal 
had no jurisdiction to order refund of 7 days wages. The Madras High Court 
held that as th(‘ dispute regarding the deduction was referred to the Tribunal 
for derision, it was open to it to hold that the wages for a less number of 
days than claimed by the workers should be refunded. 

MADRAS HIGH COURT: The Fleclro Mechanical Industries Ltd, v. The 
Industrial Tribunal No. 2 for Engineering Firm Type Foundries, Madras, 
dated J2th July 1950 in Civil Misc. Petition No. 9473 of 1949. Lydian Fac¬ 
tories Journal (Reports), Vol. II, 1950-51, p. 103. also II L.L.J., 1950, 
P- ^^33* 

N.B.: Please see the Supreme Court decision in B. & C. MilTs case, Indian 
Factories Journal (Reports), Vol. IV, 1952-53, p. 399. 

Jurisdiction of- 

The 7'ribiinal while fixing the wage scales for the Printing Industry 
fixed a certain wage structure on the basis of 42 hours week. One of the 
employers was working on the basis of 45 hours week. It was contended 
that the dispute as regards hours of work was not referred to the Tribunal 
and therefore the Tribunal had exceeded its jurisdiction in fixing the wage 
stnicture on the basis of 42 hours week. The P>ombay High Court held that 
if a wage structure is required to be established by a Tribunal it is implicit 
in the dispute that the structure would have to be established by co-relating 
the remuneration to be paid to the period of work, and therefore the Tri¬ 
bunal did not exceed its jurisdiction. 

P>OMP>\Y HIGH COURT: G. Claridge S* Co. Ltd. v. Industrial Tribunal, 
Bombay, dated ^th February 1951. in Petition Misc. .No ^85 of 1050. Indian 
Factories Journal (Reports), Vol. Ill, 1951-52, p. 153, also II L.L.J., 1951, 
/>.!.' 

Power to make interim awards- 

It w^as argued that the expression ‘interim award’ occurring in section 
2 (b) of the Industrial Disputes Act, 1947, should mean the final determi¬ 
nation of some of the matters referred for adjudication to the Tribunal. 
Repelling the argument, it was held that a tribunal can deal with all matters 
referred to it and make such orders, provisional or final, as it deems expe¬ 
dient for the settlement of the dispute, though it has not jurisdiction to make 
an order not substantially involved in or connected with the dispute. 

Case relied on: Thakur Yugal Kishore Sinha v. The State of Bihar, 
II L.L.J.. 1950, p. 539. 
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SIMLA HIGH COURT: Punjab National Bank Ltd. v. A. N. Sen & Others, 
dated the 20th November 1951, in Civil Writ No. 230 of 1951, I L.L.J. I952> 
37X- 

Powers of -to alter the terms of contract between the employer and 

employee- 

It was contended that as the Tribunal has to adjudicate on a dispute, 
it can only do so according to the law of master and servant. The Calcutta 
High Court held that adjudication by an Industrial Tribunal being merely 
an alternative means of settling a dispute and settling a dispute involved, 
if done by agreement, parties giving up some of their rights or if done 
compulsorily, an interference with such right, the Tribunal had a right to 
adjudicate on disputes and make awards interfering with the legal rights 
of the parties before the Tribunal. 

CALCUTTA HIGH COURT: In Re, hidian Paper Pulp Co. Ltd., dated 
24th September 1948, Indian Factories Journal [Reports), Vol. I, I949“5<^h 
P- 32. * 

Powers of-whether can-grant compensation while giving permis¬ 
sion for closure- 

An Industrial Tribunal while giving permission for the closure of the 
undertaking, directed payment of half a month’s wages for every year of 
service as gratuity. The Madras High Court held that such a direction was 
not beyond the jurisdiction of the Tribunal, observing, ‘Tt is too late in 
the day to contend that the Industrial Tribunal cannot go into the question 
of payments, such as bonus or gratuity which, though strictly cannot be 
a part of the contract between the parties, nevertheless have been regarded 
impliedly as part of the lenns of employment in an industrial concern," 

MADRAS HIGH COURT: C. S, Gopal v. Industrail Tribunal, Madras & 
another, dated 20th Jtdy 1950, in C. M. P. No. 9685 of 1949, Indian Facto¬ 
ries journal [Reports), Vol. II, 1950-51, p. 62, also A.i.R. (38) 1951 Madras 
395- 

Services of-whether ceased to be available- 

See Industrial Disputes Act, 1947-Section 8 (2)-Tribunal-- 

Services ceased to be available-whether can be challenged- 

Whether writ of CERTIORARI can be issued against a Tribunal after it has 
sent its award to the Government— 

It was argued that on the date of issue of the Rule as the award was 
already submitted by the Adjudicator to the Government and the Government 
had passed an order making the award binding on the parties, the Tribunal 
became functus officio and therefore no prerogative writs could be issued 
or orders under section 45 of the Specific Relief Act passed against Govern¬ 
ment. The Calcutta High Court rejecting the contention observed, "The 
fact that an arbitrator’s award is not binding until the Government' makes 
an order to that effect, does not prevent a writ of certiorari or prohibition 
issuing against the arbitrator. It seems to me to follow that a writ can 
issue though the arbitrator has forwarded his award and the Government 
has made an order making it binding." 
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CALCUTTA HIGH COURT: in Re: Indian Paper Pulp Co. Ltd, & Others, 
dated 24th September 1948, Indian Factories Journal (Reports), VoL 1 , 
1949-50, p. 32. 

Whether becomes functus officio after submission of the award- 

It was held that when the Government constitutes a Tribunal under 
section 7 of the Act it is not an ad hoc Tribunal for the purpose of any indus¬ 
trial dispute or class of disputes, but is a permanent Tribunal. The fact that 
the Tribunal derives its authority from an order of reference to adjudicate 
upon a dispute doc‘s not extinguish the authority of the Tribunal nor does it 
render the Tribunal functus officio when the Tribunal communicates its opi¬ 
nion to the Government which referred the dispute. 

BOMBAY HIGH COURT: G. Claridge 6* 60. Ltd, v. Industrial Tribunal, 
Bombay, dated ^th February 1951, in Petition Misc. No, 385 of 1950, Indian 
Factories Journal (Reports), VoL III, 1951-52, p. 153, also II L.L.J., 1951, 
p. I. 


JURISDICTION 

Of The High Court to Issue writ of Certiorari- 

When the remedy available- 

The Allahabad High Court held that w^herc the applicant employer had 
a remedy of preferring an appeal to the Labour Appellate Tribunal of India 
under the Industrial Disputes (Appellate Tribunal) Act, 1950, from the deci¬ 
sion of an Industrial Tribunal on a substantial question of law, the High 
Court would not entertain an application for a writ of certiorari. 

ALLAHABAD HIGH COURT: (Luckmm Branch): Mjs, Ganesh Das Ram 
Gopal V. The Government of Uttar Pradesh & Others, dated J^th April 1952, 
rn Civil Misc. App. No. 851 of 1951, Indian Factories Journal (Reports), 
Vol. IV, 1952-53, p. 479, also see. 

MADRAS HIGH COURT: Dindigul Skin Merchants Association v. The 
Industrial Tribunal, Madurai & Others, dated 21st July 1952, in Writ Peti¬ 
tion No. 779 of T951, Indian Factories Journal (Reports), Vol. IV, 1952-53, 
413 - 

BOMB AY HIGH COURT: Municipal Corporation v. Sen, dated 22nd March 
1951, in O.O.C.J. Misc. .App. No. 24 of 1951, 53 Bombay Law Reporter, 
p. 917, also I L.L.J. 1951, p. 614, and also 1952 Industrial Court Reporter, 
p. 1509. 

Of the High Court to issue writ of prohibition-^whether a writ can be 

issued against an individual- 

Where the petitioner prayed for a writ of prohibition against individual 
employees for prohibiting them from executing or enforcing an award, the 
Bombay High Court held that a writ of prohibition could be issued only for 
the purpose of prohibiting an inferior Tribunal from continuing any proceed¬ 
ings before it and it could not be issued against individuals, as it would be 
entirely foreign to the nature and purpose of a writ of prohibition. 

BOMBAY HIGH COURT: Hongkong & Shanghai Banking Corporation v. 
Bhaidas Pranjivandas Dalai & Others, dated ^jst January 1951, in Misc Peti¬ 
tion No. 352 of 1950, Indian Factories Journal (Reports), Vol. Ill, 1951-52 
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Of the High Court to issue writ of certiorari — 

Where the subject matter of an industrial dispute before an industrial 
Tribunal and also the parties to the dispute was outside the jurisdiction of the 
Bombay High Court, the High Court held that it could not issue a writ of 
certiorari against the Order of the Labour Appellate Tribunal of India 
merely because the Appellate Tribunal had its office in Bombay. 

BOMBAY HIGH COURT: Madras Electric Tramways Ltd. v. M. K. Ran- 
ganathan, dated iith December i()5t, Misc. App. No. 189 of 1951, Indian 
Factories Journal (Reports), Vol, IV, 1952-53, p. 235. 

Of (he High Court to quash a decision of the Industrial Court - 

It was argued that as section 60 of the Bombay Industrial Dis¬ 
putes Act, 1938 provides that no order passed by the Industrial Court shall 
be called in question in any Civil or Criminal Court, the petition for a writ 
was not maintainable. The High Court held that the Order contemplated 
under section 60 is an Order wath jurisdiction and wdiere the Order made is 
without jurisdiction or contrary to the provisions of law’, a Civil Court can 
always correct the decision of the Industrial Court. 

BOMBAY HIGH COURT: Digambar Ramchandra v. The Khandesh Spg. 
and Wvg. Mills Co. Ltd., dated yth September 1949 in Appeal No. 26 of 
1949, Indian Factories Journal (Reports), Vol. I, 1949-50, p. 274. 

Of the High Court in issuing writs- 

It was held that the jurisdiction to issue a writ did not depend upon 
the mere location of a Tribunal but depends upon the subject matter and 
the parties to the dispute in regard to which such a Tribunal purports to 
exercise jurisdiction. Therefore though the Labour Appellate Tribunal of 
India was situated outside the territorial jurisdiction of the Madras High 
Court, if it purported to exercise jurisdiction in regard to the parties or sub¬ 
ject matter w’hich w’ere within the territorial jurisdiction of the Madras High 
Court, the Tribunal must be deemed to have functioned within the jurisdiction 
of the High Court of Madras and, therefore, the said High Court has juris¬ 
diction to issue a writ against the Labour Appellate Tribunal of India. 

MADRAS HIGH COURT: Ranganathan 6* Others v. The Madras Electric 
Tramways (1904) Ltd. The Labour Appellate Tribunal of India, dated 
12th February 1952, / L.L.J., 1952, p. 772. 

Whether amounts to a question of law- 

The Supreme Court held that the point as to jurisdiction was not a 
pure question of law but was mingled with facts and that the Bank could 
not be allowed to raise it for the first time in the Supreme Court, 

SUPREME COURT: United Commercial Bank Ltd. v. U.P. Bank Em¬ 
ployees* Union & Others, II L.L.J., 1952, p. 577. 

LEGAL PRACTITIONER 

Appearance of-before an Industrial Tribunal- 

See-Industi^fal Disputes Act, 1947, Section 36 (4)-appearance of 

a legal practitioner-whether infringes Article 19 (1) (g) and 14 of tfie 

Constitution- 
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LABOUR APPFXLATE TRIBUNAL OF INDIA 

Appeal before-^notice to the parties- 

Where the petitioner worker took advantage of the benefits which 
were given to him in the appeal filed by the Union of which he was a mem¬ 
ber, the Court held that he could not disown the result of an appeal filed 
by the company where the Union was the opposite party. 

BOMBAY HIGH COURT: S. L, Kharat v. The Labour Appellate Tribunal 
of India & Others, dated 10th October 1951 in Misc. App. 193 of I95i> // 
LXJ., 1951, p. 750. 

Appeal to-competency of- 

An appeal to the Labour Appellate Tribunal of India against an award 
framing a scheme of gratuity payable on death or retirement is competent as 
the word ‘discharge’ appearing in section 7 (b) (v) of the Industrial Disputes 
(Appt'llate Tribunal) Act, 1950, is capable of a wider connotation as well. 

BOMP>AY HIGH COURT: 5 . L. Kharat v. The Labour Appellate Tribu¬ 
nal of India, dated 10th October 1951, in Misc. Appeal No. 193 of 1951, 
// LX./., 1951, /). 750 

Parties before-notice of hearing to- 

The petitoner worker was not a member of the Union which appeared 
before the Industrial Tribunal on behalf of employees and did not himself 
appear before it. The Tribunal granted bonus to the employees equivalent 
to three months basic wages. In appeal the Labour Appellate Tribunal of 
India reduced the amount of bonus to 2 months basic wages. Before the 
Labour Appellate Tribunal of India notice was i.ssued to the Union only 
and not to the workers of the company who were not members of the Union. 
The petitioner worker contended that the decision of the Labour Appellate 
Tribunal of India was not binding on him as it was to his prejudice and 
made without hearing him or giving him an opportunity of being heard. 
I'he Court upheld this contention and set aside the decision of the Labour 
Appellate Tribunal of India as far as the petitioner was concerned and 
directed it to rehear the appeal after notice to the petitioner. 

{N.B .: Please see the judgment in appeal over this decision which partially 
modified it at II L.L.J. 1952, p. 175). 

BOMBAY HIGH COURT: Mohd. Usman Rahimtoola v. The Labour Ap¬ 
pellate Tribunal of India & Others, dated yd July 1951 in Misc. Appeal 
No. 85 of 1951, II L.L.J. 1951, p. 308. 

LOCKOUT 

-whether wages for the perioti have priority in case of winding 

See wages-^for the period of illegal lockout-—whether have prioiity 

in case of winding up- 

Justification of and wages for the peHod of-^whether gives rise to an 

industrial dispute- 
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The question whether a lockout was justified or not and payment of 
wages for that period, would be an industrial dispute within the meaning 
of section 2 (k) of the Industrial Disputes Act, 1947. 

FEDERAL COURT: Shamnagar Jute Factory Co, Ltd. v. S. N. Modak 
and Another, dated ^oth March 1949, in Civil Appeal No. XIV of 1949, 
Indian Factories Journal {Reports), 1949-50, Vol. I, p. 126. 

What is- 

Discussing the definition of lockout, Balkrishna Iyer, J. observed 
'Tf an employer shuts down his place of business as a means of reprisal or 
as an instrument of coercion or as a mode of exerting pressure on the em~ 
ployees, or generally, when his act is what may be called an act of belli- 
gerency, there would be a lockout. If on the other hand he shuts down 
his work because he cannot, for instance, get the raw materials or the fuel 
or the power, necessary to carry on his undertaking or because he is unable 
to sell the goods he had made or because his credit is exhausted or because 
he is losing that would not be a lockout. In order to avoid a shut down, 
being called a lockout, it is not necessary that the shut down should be 
permanent/' 

MADRAS HIGH COURT: Sri Ramchandra Spinning Mill, Pandalapaka v. 
The State of Madras and Another, in C.S. No. 448 of 1949, I L.L.J., 1953, 
p. 216 


MANAGEMENT 

Transfer of-whether affects the benefits accrued to the employees- 

The Court held that employees cannot be deprive’1 ^ f the benefits that 
have accrued to them by reason of past service merely by transferring the 
business to another person or company. 

BOMJ 3 AY HIGH COURT: The Bombay Garage Ltd. v. The Industrial 
Tribunal, Bombay, dated J^th February 1949, in Misc. No. 13 of 1949, 
I L.L.J. 1953, />.' 14. 

Transfer of-whether workmen affected when the debenture trustees 

take possession of the Mills and carry on business- 

The Madras High Court held that where debenture trustees on bt'half 
of debenture holders of a company exercise their right to carry on the busi¬ 
ness of the company, the company does not cease to exist as a legal entity 
and the business continues to be carried on as the business of the company. 
As a company cannot as such be mortgaged or sold, therefore, when the 
debenture trustees took possession there was no change in personality and 
the workers continue to be the workers of the company. 

MADRAS HIGH COURT: R. G. N. Price, Official Liquidator of the Andhra 
Paper Mills Co. Ltd. {In Liquidation) v. M. Chandrasekhar an, dated ^th 
January 1951, in Appeal (O. S. No. 45 of 1949), Indian Factories Journal 
{Reports), Vol. Ill, 1951-52, P^ 2i8. 

QUESTION OF LAW 

IVhat Is a substantial question of law- 

The Bombay High Court (Mr. Justice Tendolkar) held that it is 
difficult to lay down as to what is meant by a substantial question of law 
12 
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but observed that it can be defined negatively. For instance, if there is a 
well established principle of law and that principle of law is applied to a 
given set of facts, that would certainly not be a substantial question of law. 
Where the question of law is not well settled or where there is some doubt 
as to the principle of law involved, it certainly would raise a substantial 
question of law which would require a final adjudication by the highest 
C^urt. 

Decisions relied upon: Kaikhushroo Ghiara v. C. P. Syndicate Ltd. (1948), 
50 Bom L.R., p. 744; Kimmalapudi Suhba Rao v. Noony Veeraju (F.B.),. 
1951 (2), Madras Law Journal, p. 222. 

BOMBAY HIGH COURT: P. S. Pandit v. The Labour Appellate Tribunal 
of India, decision, dated 2^th September 1952, in Misc. No. 238 of 1952, II 
L.L.J., 1952, p. 579 - 


reinstatement 

The Supreme Court held that it could not interfere with the discre¬ 
tion of the Tribunal with-regard to ordering of reinstatement or compen¬ 
sation. 

SUPREME COURT: United Commercial Bank Ltd. v. The U.P. Bank 
Employees* Union & Others decision dated iqth September 1952 in Civil 
App. No. 66 of 1952, II L.L.J., 1952, p. 577. 

Whether automatic by virtue of an award- 

Where an award directs reinstatement, reinstatement is automatic 
by virtue of the award and a liability arises for arrears of salary and allow¬ 
ances as if it were a decree for a sura to be calculated arithmatically, payable 
by the defendant to the plaintiff. 

CALCUTTA HIGH COURT: Bilash Chandra Mitra v. Balmer Lawrie and 
Co. Ltd., dated 28th July 1952, in Suit No. 2371 of 1949, 7 L.L.J., 1953; 
p. 337, also Indian Factories Journal (Reports), Vol. V, 1953-54, p. 73. 

REFERENCE 

Validity of-whether workers can prefer to move Government direct- 

It was held that the tests laid down by the Madras High Court iit 
Kandan Textile's case were not intended to be absolute, observing 'There 
may be instances where workers may consider it wholly useless to make a 
demand on the management and prefer to move the appropriate machineiy 
set up by Government for the redress of grievances. Nevertheless, it will be 
an industrial dispute if it comes within the meaning of section 2 (k) of the 
Act." 

PATNA HIGH COURT: Standard Coal Co. Ltd. v. Sri S. P. Varma & 
Others, decision dated 26th September 1951, 7 L.L.J., 1952, p. 493. 

Validity of- 

Where it was contended that because some of the disputes which were 
mentioned in the notification under section 10 did not in fact exist, there¬ 
fore, the whole notification was bad, the Patna High Court observed 'The 
Government has the discretion to constitute a Tribunal for adjudication of 
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the disputes between the labour and the management and if in e:xercise of 
that discretion vested in it by law, it has incorporated some disputes which 
do not exist, that in my opinion, will not make the notitication ultra vires. 
The Tribunal can decide only those disputes which arc at issue in between 
the parties. . 

PATNA HIGH COURT: Indian Leaf Tobacco Development Co, Lid. v. 
Leaf Tobacco Workers* Union S' Others, dated jth February 1951, in Misc, 
Case Nos. 159, 160, & i6t of 1950, I L.L.] 1951, p. 3^2. 

power of Government- 

The Government when referring a dispute to a i'ribuna] under sec¬ 
tion 10, acts administratively and not judicially and, therefore, there is no 
necessity of hearing any party at any stage before making such references. 

ERNAKULAM HIGH COURT: Ayyaswami Nadar v. Joseph cr Others, 
dated 2^th January 1952, in O.P. No. 68 of 1950, II L.L.J 1952, p. 9. 

RULES 

INDUSTRIAL DISPUTES (BOMBAY) RULES, 1947: 

Rule 20A: Whether ultra vires- 

It was held that Rule 20A which eneables the Government to refer to 
Tribunals, questions of interpretation of awards is not beyond the scope of 
section 38 of the Industrial Disputes Act, 1947, and is not ultra vires of the 
Government. 

BOMBAY HIGH COURT: G. Claridge S Co. Ltd. v. The Industrial Tri¬ 
bunal, Bombay, dated $th February 1951, in Petition Misc, No. 385 of 1950, 
Indian Factories Journal {Reports), Vol. Ill, 1951-52, p. 153, also IJ L.L.J., 
1951, p. I. 


STRIKE 

lc{;dfrty of-under Section 23 of the Industrial Disputes Act, 1847: 

See Industrial Disputes Act, 1947,-section 23-legality of strike 

under- 

Whether mere absence from work amounts to-^ 

The Allahabad High Court held that mere absence from work does 
not amount to strike, within the meaning of that expression in the Industrial 
Disputes Act, 1947, unless there is evidence to show that the absence of the 
workman, was a result of some concert between him and other persons or 
that there was a common understanding between him and other persons that 
thev would not continue to work or that there was a refusal to work on his 
part. 

ALLLAHABAD HIGH COURT: Ram Sarup and Another v. Rex. dated 
xith August 19J8 in Cr. Revision No. 48 of 1948, Indian Factories Journal 
{Reports), Vol. I, T949-50, p. 113. 
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Representation of- 

It was held that a trade union registered under the Trade Unions Act 
is a corporation sole which could of itself present an application for a writ of 
certiorari and that the Union cannot confer by a mere resolution authority 
on an individual member of the Union to present an application for a writ. 

BOMBAY HKiH CX)URT: 1 \ S. Pandit v. The Labour Appellate Trih'unal 
of India, dated 24th September 1952 in Misc. No. 238 of 1Q52, 11 L.L.J. 
1952, />. 579 - 


workman 

Whether ceases to be a-when retired or pensioned- 

A person ceases to be a workman when he retires or is forced to retire 
on a pension. 

CAI.CUTTA HIGH COURT: Bilash Chandra Mitra v. Balmer Lawrie & 
Co. Ltd,, dated 28th July 1952, in Suit No. 2371 of 1949, I L.L.J. 1953, />. 
337, also Indian Factories Journal {Reports), Vol. V, 1953-54, p. 73. 

WAIVER 


What constitutes- 

Where a worker was forced to retire and pensioned, and the Union 
on his behalf was claiming reinstatement and compensation, the mere fact 
of his continuing to accept the pension amount was held not to constitute a 
waiver. The Court held that to constitute a waiver it must be clearly 
established and the worker cannot be deprived of his rights by mere impli¬ 
cation. 

CALCUTTA HIGH COURT: Bilash Chandra Mitra v. Balmer Lawrie & 
Co, Ltd,, dated 28th July 1952, in Suit No. 2372 of 1949, / L.L.J. 1953, 
p. 337, also Indian Factories Journal {Reports), Vol, V, 1953-54, p. 73. 

WAGES 

For the period of illegal lockout-^whether have priority in case of 

winding up- 

The debenture trustees on behalf of the debenture holders of a com¬ 
pany exercised their right to carry on the business of the company and 
accordingly took possession of the Mill. Even then the company continued 
to incur losses, and the debenture tmstees in possession of the Mill closed it 
and discharged the workers with notice pay. The workers protested against 
this closure, and the Government referred the depute to the adjudication of 
an Industrial Tribunal. The Tribunal held that the closure amounted to an 
illegal lockout. In the meantime the High Court made an order for winding 
up of the company. The workers claimed priority for their wages during 
the period of lockout till the date of the winding up order. It was cotended 
that the workmen could not be given priority for their wages as they had 
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not rendered any service during the period of closure* It was held that in 
case of an illegal lockout though the workmen did not render any actual 
service, they are entitled to priority for wages for such period prior to the 
date of winding up, not exceeding two months. 

MADRAS HIGH COURT: R. G. N, Price, Official Liquidator of the Andhra 
Paper Mills Co. Ltd. v. M. Chandrasekhar an, dated 5//z January 1951, in 
Appeal {O.S. Appeal Ro. 45 of 1949), Indian Factories journal [Reports), 
Vol. Ill, 195T-52, p. 218. 

Fixation of basic wages-whether capacity to pay should be taken into 

coPisideration while fixing- 

The Madras High Court observed ‘‘whether or not a particular em¬ 
ployer is able to make profits has no bearing on the question as to what is the 
proper wage for the different classes of workers in the business carried on by 
the company. We think that a companson of the rates obtaining in similar 
businesses in the locality is extremely useful in arriving at a proper basic 
wage. If after paying such wages the company is unable to make any pro¬ 
fit that may be a consideration for the company deciding to wind up. But 
the apprehension that the company may have to close the business cannot 
affect the question what is the proper scale of pay having regard to relevant 
factors like the nature of the work done, the capacity of, the particular class 
of industry to pay and other similar factors.*' 

Workmen & Others, dated iSth March 1952, in Writ Petition No. 394 of 
193T, Indian Factories Journal [Reports), Vol. IV, 1952-53, p. 128, also 
UL.L.J. 1952, p. 785. 

MADRAS HIGH COURT: Rajamani Transport Ltd., Pudukottai v. Its 
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